Post-Convention Number 


Practitioners’ JouRNAL 


Vou. 1 November, 1933 No. 1 


CONTENTS 


With the Editors 

Our Officers 

Committees, 1933-34 

Greetings From Our New President 
The Convention 


Address of Welcome—Hon. P. J. Farrell 
The Golf Tournament 

Changes of Address 

Secretary Chandler’s Questionnaire 

I. C. C. Organization Chart 

In Memoriam—Hoch-Smith Resolution. 
Out-of-Pocket Cost Compilation 

The Interstate Commerce Commission 
Review of Supreme Court Cases 


———————————————————~———EE——————— 


Published Monthly — Eacept July and August 


BY THE 


ASSOCIATION OF PRACTITIONERS 
BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


803 Southern Building 





Per Year $5.00 





Association of Practitioners Before 
The Interstate Commerce Commission 


Oraanizep Octoser 24, 1929 


Officers 1933-1934 


PRESIDENT 
Warmer R. McFaruanp. ...547 West Jackson Boulevard, Chicago, Ill. 


VICE-PRESIDENTS 

15 Exchange Place, Jersey City, N. J. 
101 Marietta Street, Atlanta, Ga. 
900-902 Title & Trust Bldg., Phoenix, Ariz. 

SECRETARY 
Otis Bldg., Washington, D. C. 

TREASURER 
Crarence A. MILLER Union Trust Bldg., Washington, D. C. 


CHAIRMAN, EXECUTIVE COMMITTEE 
W. H. CHanpier 143 Liberty Street, New York, N. Y. 


EXECUTIVE SECRETARY 
Saran F. McDonovcu 803 Southern Bldg., Washington, D. C. 


PRACTITIONERS’ JOURNAL 


Board of Editors for This Issue A, 


Grorez T. Beit Joun D. Batriz H. D. Driscou. 
Crarence A, Mirize 


Managing Editor, Saran F. McDonoven 











With The Editors 


This is the first issue of the new monthly Journat, published by 
direction of the Association, pursuant to action taken at the last 
annual meeting. It combines, in large measure, the annual report 
and the quarterly Butuiertin, heretofore issued. 


This issue is essentially a post-convention number. Subsequent 
issues, will, however, contain addresses delivered at the convention 
and other items of interest relating thereto. 


The Journat will be published monthly, except in July and 
August, and will be made as interesting and informative as circum- 
stances will permit. 


The present board of editors acquiesced in the request of the 
President to get out the first issue. Subsequent issues will be pub- 
lished under the direction and supcrvision of the Committee on 
Printing and Publicity. 


This issue is in the nature of a “trial balloon,” and your com- 
ments thereon are solicited. 


Tue Epirtors. 


119486 





R. C. Fucsricur, President, 1932-1935 


Who presided at Fourth Annual Meeting 
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Our Officers 


WALTER R. McFARLAND 


Water R. McFaruanp, President, was born in Washington, 
PD. C., March 30, 1888. He was educated in the public schools of the 
District of Columbia, and received his LL. B. degree from Georgetown 
University Law School in 1911. He practiced law in the District 
of Columbia from October, 1911, until January, 1913. From Febru- 
ary 11, 1913, to June 30, 1922, he was with the Interstate Commerce 
Commission, serving as secretary to Commissioners John H. Marble 
and Henry C. Hall, as an assistant attorney in the Bureau of Inquiry, 
examiner and assistant chief counsel. He entered the service of the 
Chicago, Burlington & Quincy Railroad Company on July 1, 1922, as 
uttorney, and since July 1, 1924, has been its general attorney. 


MILTON P. BAUMAN 


Mitton P. Bauman, Vice-President, Official Classification Terri- 
tory, entered the Traffic Department of Colgate & Company, of Jersey 
City, in July, 1920. In March, 1926, he resigned for the purpose of 
entering into a general traffic service, and in addition to being 2 
practitioner before the Interstate Commerce Commission he is now 
industrial traffic manager and traffic consultant for a number of 
manufacturers. 

Mr. Bauman is traffic consultant to the City of Newark, New 
Jersey, in its Port Newark development, and also represents the 
Department of Institutions and Agencies of the State of New Jersey, 
with respect to transportation matters. 

He is chairman of the Shippers’ Conference of Greater New 
York, former President of the New Jersey Industrial Traffic League, 
and is Vice-President of the Traffic Club of New York. 


CHARLES E. BLAINE 


Cuaries E. Buarne, Vice-President, Western Classification Ter- 
ritory, is traffic manager and commerce counsel with offices at 900 
Title & Trust Building, Phoenix, Arizona. (Full biographical sketch 
not available up to press time.—Eprrors. ) 


JOHN E. TILFORD 


Joun E. Titrorp, Vice-President, Southern Classification Terri- 
tory, is Chairman of the Southern Freight Association, with head- 
quarters at Atlanta, Georgia, and has been associated with traffic 
departments of southern railroads for many years. 

Ile entered service in the traffic department of the C. N. O. & 
T. P. Railway, now a part of the SouthernRailway System, in a minor 
capacity during the latter part of 1904. He served with that rail- 
road and with the N. O. & N. E. Railroad, also a part of the Southern 
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System, for several years, following which he accepted a position as 
vate clerk with the Atlanta, Birmingham & Atlantic Railroad, now 
the Atlanta, Birmingham & Coast Railroad, in the latter part of 
1908. He served in various capacities with the traffic department of 
that railroad, including the positions of Assistant General Freight 
Agent and General Freight Agent. 


During the period of Federal Control he was Assistant General 
Freight Agent of the group of railroads operated under Mr. E. T. 
Lamb, Federal Manager, viz.; Atlanta, Birmingham & Atlantic Rail- 
road; Atlanta & West Point Railway; Western Railway of Alabama; 
Georgia Railroad, and Charleston & Western Carolina Railway, but 
most of his time during this period was spent as Chairman of the 
General Routing Committee of Southern Region, and as a member 
of the Atlanta District Freight Committee. 


Shortly after return of the railroads to their owners by the 
Federal Government, in 1920, he was appointed Assistant to the 
Freight Traffic Manager of the Louisville & Nashville Railroad. He 
served in that capacity until March 1, 1928, when he was elected 
to his present position of Chairman of the Southern Freight Asso- 
ciation. 


JOHN E. BENTON 


JouHn E. Benton, Secretary, was born at Maidstone, Vermont, 
May 14, 1875, and educated at Philips Exeter Academy and Boston 
University. He was admitted to practice in New Hampshire in 1900 
and practiced in the cities of Berlin and Keene in that State until 
1918. In the meantime, he served as a Representative in the New 
Hampshire Legislature in 1907-1909; City Solicitor of Keene, 1909; 
Mayor of Keene, 1910, and member of the New Hampshire Public 
Service Commission, 1911- 1915. In 1918 he became Solicitor of the 
Bureau of Valuation of the Interstate Commerce Commission, and 
since 1920 has been General Solicitor of the National Association of 
tailroad and Utilities Commissioners. 


CLARENCE A. MILLER 


CLARENCE A. MILuEr, J'reasurer, was born in Fayette County, 
Pennsylvania, Febraury 11, 1890. He graduated from the Uniontown, 
Pennsylvania High School in 1907, and from 1908 to 1920 was in 
the United States Postal Service. He received his LL. B. degree from 
George Washington University in 1919 and his LL. M. in 1921. After 
service as Assistant to the Legislative Counsel of the House of Rep- 
resentatives he entered the practice of law, and since 1926 has been 
specializing in interstate commerce law. He has been a member of 
the faculties of the George Washington University Law School and 
Southeastern University Law School for twelve years, and has written 
a number of legal articles, published in law reviews. He is also the 
author of several law books, and at the present time is Associate 
Faculty Editor of the George Washington Law Review. He is now 
General Counsel of The American Short Line Railroad Association. 














WaA.tzr R. McFarianp 
President 


JouNn E. Benton 
Secretary 


CLARENCE A. MILLER 
Treasurer 
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W. H. CHANDLER 


W. H. CHanpter, Chairman of the Executive Committee, was 
born at Greenville, Ala., in 1872, and at the age of 17 years entered the 
traffic department of the Louisville & Nashville Railroad. He was 
with the traffic department of the Central of Georgia Railroad and 
then of the Ocean Steamship Company from 1892 until 1898. From 
1898 to 1907 he was industrial traffic manager at New York City. In 
1908-1909 he was New England Agent for the Atlanta, Birmingham & 
Atlantic and subsidiary steamship companies. From 1909 until 1912 
he was assistant manager, Transportation Department, Boston 
Chamber of Commerce. From 1912 to 1914 he was with the Traffic 
Bureau, Merchants Association of New York. In 1914 he became 
manager of the Transportation Bureau, Boston Chamber of Com- 
merce, where he remained until 1924, since which time he has been 
manager of the Traffic Bureau, Merchants Association of New York. 
He served as President of the National Industrial Traffic League, 
1919-1922. He was Chairman of the Shippers’ Conference of Greater 
New York, 1927-1932, and Chairman of its Executive Committee, 
1932-1933. He is now Eastern Traffic Assistant to the Federal Co 
ordinator of Transportation with headquarters at 143 Liberty Street, 
New York City. Mr. Chandler served three years as a member of 
the Executive Committee and last year was Secretary of the Associa 
tion of Practitioners. 
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COMMITTEES, 1933-34 


The committeemen for the current year will be as follows: 


EXECUTIVE COMMITTED 
W. H. Chandler, Chairman, New York City; John D. Battle, Washington, 
D. C.; Francis J. Dowd, Boston, Mass.; Elmer A. Smith, Chicago, Ill.; J. K. 
Hiltner, Burlington, N. J.; J. M. Souby, Omaha, Nebr.; J. Van Norman, Louisville, 
Ky.; Joseph H. Beek, Chicago, Ill.; John J. Esch, Washington, D. C.; Samuel J. 
Wettrick, Seattle, Wash. 


COMMITTER ON MEMBERSHIP 
Joseph C. Colquitt, Chairman, Washington, D. C.; Charles Elmquist, St. 
Paul, Minn.; Charles J. Fagg, New York City; C. BE. Hochstedler, Chicago, IIl.; 
Joseph Eshelman, Philadelphia, Pa.; Frank A. Leffingwell, Dallas, Tex.; D. W. 
Thomas, Harrisonburg, Va.; M. Carter Hall, Richmond, Va.; George Rautenburg, 
Chieago, Ill. 


COMMITTEE ON PROFESSIONAL ETHICS AND GRIEVANCES 

R. Granville Curry, Chairman, Washington, D. C.; E. P. Byars, Fort Worth, 
Tex.; L. S. McIntyre, Seattle, Wash.; Jonas Waffle, Terre Haute, Ind.; Leo FE. 
Golden, Grand Rapids, Mich.; J. P. Plunkett, St. Paul, Minn.; F. A. Leland, 
St. Louis, Mo.; Alexander H. Elder, New York City; W. W. Manker, Chicago, III. 


COMMITTEE ON EDUCATION FOR PRACTICE 

Leslie Craven, Chairman; Durham, N. C.; Parker McCollester, New York 
City; C. R. Hillyer, Chicago, Ill.; Carl D. Matz, Kansas City, Mo.; Edwin A. 
Iueas, Philadelphia, Pa.; A. G. T. Moore, New Orleans, La.; A. Henry Walter, 
Washington, D. C.; Charles E. Cotterill, New York City; E. E. Williamson, 
New York City. 

COMMITTEB ON PROCEDURB 

Ernest S. Ballard, Chairman, Chicago, Ill.; Nuel D. Belnap, Chicago, Il. ; 
W. H. Fitzpatrick, St. Joseph, Mo.; Walter W. Ahrens, Washington, D. C.; 
George O. Griffith, New York City; Wallace T. Hughes, Chicago, Ill.; J. E. Til- 
ford, Atlanta, Ga.; Andrew H. Brown, Cleveland, Ohio; Richard T. Eddy, Los 
Angeles, Calif. 

COMMITTEE ON NOMINATIONS 

J. Carter Fort, Chairman, Chicago, Ill.; Samuel Herndon, Cincinnati, Ohio: 
Herman Mueller, St. Paul, Minn.; R. Aubrey Bogley, Washington, D. C.; R. C. 
Fulbright, Washington, D. C.; A. L. Vogl, Denver, Colo.; Elmer Westlake, San 
Franciseo, Calif.; F. C. Hillyer, Jacksonville, Fla.; C. T. Vandenover, Minneapolis, 
Minn. 

COMMITTEE ON MEMORIALS 

A. M. Corp, Chairman, Wichita, Kans.; R. K. Keas, St. Louis, Mo.; 
i. W. Martindell, Denver, Colo.; William C. McCulloch, Portland, Oreg.; T. M. 
Henderson, Nashville, Tenn.; Ivan L. Plette, Yakima, Wash.; Josiah D. Greene, 
Albany, N. Y.; George H. Shafer, Springfield, Ill.; R. J. Dellinger, Monmouth, III. 


COMMITTEE ON PRINTING AND PUBLICITY 
George T. Bell, Chairman, Washington, D. C.; Stanley C. Higgins, Mount 
Hope, W. Va.; Rogers MacVeagh, Portland, Oreg.; Anthony P. Donadio, Cincinnati, 
Ohio; Slaughter Linthicum, Atlanta, Ga.; Albert A. Mattson, Pittsburgh, Pa.; 
H. D. Driseoll, Washington, D. C.; Wilbur LaRoe, Jr., Washington, D. C.; 
Robert E. Quirk, Washington, D. C. 


SPECIAL COMMITTEE ON CHANGES IN INTERSTATE COMMERCE 
LAW RELATING TO PROCEDURE 
August Gutheim, Chairman, Washington, D. C.; Kenneth F. Burgess, Chicago, 
Ill.; Paul M. Ripley, New York City; John C, Bills, Detroit, Mich.; Thomas J. 
surke, Charleston, S. C. 
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Greetings from Our New President 


To the Officers, Chairmen, Members of Committees, and Members 
of the Association: 


This is simply an informal greeting, extending my best wishes 
for the year 1933-34, and assuring you of my desire to cooper- 
ate with you in promoting the interests of the Association. The Asso- 
ciation will prosper and be a success only if it has the solid support 
of every member. The work of the Association must, however, be 
conducted to a very large extent by the respective Committees which 
actively represent the membership. 

Our Executive Committee corresponds to the Board of Directors 
of a business organization and supervises in a general way the 
activities of the Association. It is, in the final analysis, responsible 
for practically everything the Association does. 

The Association has weathered the depression in much better 
shape than most organizations. It is financially sound and has a 
substantial membership. I hope that the Membership Committee 
will be able to increase our membership as it would be desirable, of 
course, to have substantially everyone who is admitted to practice 
before the Commission a member of the Association. 

The Committee on Professional Ethics and Grievances is one of 
the most important of our committees. It seems to me that the Asso- 
ciation has made great progress in the adoption of high standards 
of practice. In this connection, attention is invited to the fact that, 
by adopting at the first annual meeting a code of ethics which is 
substantially similar to that approved by the American Bar Associa- 
tion, the members of our Association have gone on record in support 
of standards of professional conduct which are the result of centuries 
of experience of the English and American bars. When it is borne in 
mind that the membership of the Association, to a large extent, does 
not have behind it the traditions and professional training of the 
members of the various bar associations, it seems to me that this is 
quite an achievement. 

In the last analysis, the code of ethics represents simply the 
efforts of men engaged in a common calling to promulgate rules of fair 
play and good manners. It has always been my thought that the very 
bulk of the practitioners, including those not members of the Associa- 
tion, are desirous of living up to these standards of conduct, which 
inure to the benefit of all, and that such departures as may occur are 
usually due to thoughtlessness or ignorance. In other words, except in 
unusual circumstances, the action of the Committee and of the Asso- 
ciation should be persuasive and educational rather than coercive. 

Working hand in hand with the Committee on Professional 
Ethics and Grievances is the Committee on Education for Practice. 
It is manifest that the functions of these committees supplement each 
other. The better the preparation of any individual for practice before 
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the Commission, the more satisfactory will be such practice, not only 
for himself, but for his clients, other practitioners, and the Commis- 
sion itself. 


The Commission has authority to promulgate rules of practice. 
Our Committee on Procedure can be of assistance to the Commission 
through discussing with it any changes in procedure which are con- 
templated, by endeavoring to ascertain the sentiment of members of 
the Association as to contemplated changes, and on occasion, by 
presenting concrete suggestions for consideration by the Commission. 
Experience has indicated that the Rules of Practice are, in general, 
reasonably satisfactory. Complaints concerning them during recent 
years have resolved themselves largely into differences of opinion with 
regard to exercise of discretion in particular instances, the applica- 
tion of rules to some unusual circumstances, or situations where it is 
practically impossible to make rules to cover contingencies that may 
arise. 


There is one exception to what has just been said. Within recent 
years, and as evidenced at the last annual meeting of the Association, 
there has been some criticism that the method of trying cases is 
unduly burdensome and delays decisions longer than is desirable. The 
criticism from those who have given the matter thoughtful considera- 
tion is not directed at the Commission, but at the almost unavoidable 
delays incident to litigated cases where anything approaching court 
procedure is followed. It is possible that changes in the law may 
become necessary. On the other hand, the constitutional provision 
for due process of law may require the retention of procedure along 
the same general lines as are now in vogue. Some of these matters 
were referred to our Committee on Procedure, and certain others 
have been referred to a special committee, so I shall enter into no 
discussion of them here. 

The duties of the Committees on Nominations and Memorials 
center about the annual meeting of the Association. While the efforts 
of the Committee on Nominations are thus limited as to time, it is 
obvious that the functions of this committee are important since, as 
a practical matter, its recommendations are quite likely to be followed 
by the Association. 


The change made by the Association at the recent annual meeting, 
whereby the annual report is to be eliminated and the Bulletin, or 
Journal, is to be published monthly instead of quarterly, has added 
greatly to the duties and the importance of the Committee on Printing 
and Publicity. The Journat is one of the most direct contacts be- 
tween the Association, considered in the abstract, and its members. 
Our problems regarding the discussion of matters of mutual interest 
are much more difficult than those of similar associations on account 
of the widely scattered membership, and the virtual impossibility of 
having more than one meeting a year. It is desirable that the mem. 
bers should be in contact with the Association and that the latter 
should be as helpful as possible to the members. I think it is generally 
conceded that the Bulletin in its quarterly form was both interesting 
and helpful, and it will be afforded an even wider field in its new form. 
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Reference was made earlier to a special committee. This com- 
mittee, created at the recent annual meeting, is to investigate and 
report upon the desirability of changes in the Interstate Commerce 
Act relating to procedure. The report of the Committee will be impor- 
tant and of interest to the Association not only on account of the 
subject matter, but also for the reason that it may for the first time 
place the Association in the position of having to decide whether or 
not it will recommend changes in the law. 

The Association has been in existance for slightly more than 
four years. It is not in competition with any other organization, but 
occupies a field of its own. In that field it affords the members an 
opportunity to meet upon a common ground and discuss matters of 
mutual interest. It stands for the best interests and highest ideals of 
the Practitioners before the Commission, and, over a period of time, 
unquestionably will exert a decided and helpful influence upon 
standards of practice before the Commission, thus aiding the Com- 
mission in the administration of the law. May we not fail in carrying 
on the work passed on to us by our predecessors! 


Sincerely yours, 
Wa ter McFarvtanp, 
President. 





The Convention 


The Fourth Annual Convention of the Association of Practi- 
tioners before the Interstate Commerce Commission convened in the 
ballroom of the Shoreham Hotel, Washington, D. C., at ten a. m. 
Thursday, October 19th, the meeting being called to order by Presi- 
dent R. C. Fulbright. 

After the Committee on Nominations, through Joseph C. Colquitt, 
its Chairman, had made its report, nominating the officers who were 
subsequently elected, the meeting was addressed by Honorable P. J. 
Farrell, Chairman of the Interstate Commerce Commission. (Chair- 
iman Farrell’s address appears elsewhere in this issue of the JouRNAL.) 


Mr. C. E. R. Sherrington, Secretary of the Railway Research 
Service, London, England, then addressed the convention on “The 
Coordination of Competitive Transportation Agencies in Great 
Britain.” (Mr. Sherrington’s address will be printed in the next 
issue of the JourRNAL.) 

After luncheon the convention reassembled and listened to the 
address of President R. C. Fulbright. (President Fulbright’s address 
appears elsewhere in this issue of the JOURNAL.) 

Clarence A. Miller, Treasurer, made his report, showing that at 
the beginning of the fiscal year there was on hand $8,207.14. Receipts 
during the year amounted to $6,958.57, and expenditures amounted 
to $7,599-51, leaving a balance of cash on hand on September 30, 1933, 
of $7,566.20. The Treasurer directed the attention of the members 
to the fact that on September 30th there was on hand $1,207.90 more 
than on the same date two years ago, showing that the Association 
has been operated within its income. During the fiscal year 1932-33, 
the $5.00 dues paid by the members was disbursed as follows: General 
expenses incident to the annual meeting, 25c; annual report of Asso 
ication, $1.30; quarterly bulletins, 60c; office rent, 34c; salaries of 
Executive Secretary and assistants, $1.88; and miscellaneous ex- 
penses, 88c. Mr. Miller made this statement in order to answer the 
question: “Where does our $5.00 go that we pay as dues?” (A 
copy of the Treasurer's report will be printed in the next issue of the 
‘JOURNAL. ) 

Secretary W, H. Chandler read the report of the Secretary and 
Executive Secretary. (This report will appear in a future issue of 
the JOURNAL.) 

The report of the Executive Committee was made by President 
Fulbright, acting for Chairman Ernest 8S. Ballard, who was unable 
to be present. (The report of the Executive Committee will appear 
in a subsequent issue of the JouRNAL.) 

Chairman Parker McCollester of the Committee on Education for 
Practice then submitted the report of that Committee. (The report of 
the Committee on Education for Practice will appear in a subsequent 
issue of the Journat.) After considerable debate, the report of the 
Committee was adopted as submitted. 
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The report of the Membership Committee, as printed on page 3 of 
the October, 1933, Bulletin, was received and filed. 


The report of the Committee on Professional Ethics and Griey- 
ances, as passed by the Executive Committee, was next presented. The 
report proposed a change in present Canon 40 of the code of ethics 
of the Association. After considerable debate the report was laid on 
the table. (The report of the Committee on Professional Ethics and 
Grievances, as presented to the convention, will appear in a subse- 
quent issue of the JouRNAL.) 


The convention next considered the recommendation made by 
the Secretary in his report that the Association adopt the policy of 
holding annual meetings in cities other than Washington, D. C. The 
convention adopted a motion that it is the sense of the Association 
that the next annual meeting of the Association be held elsewhere 
than at Washington and that the whole matter of time and place be 
left to the Executive Committee. 


Clarence A. Miller, Chairman of a Special Committee on the pro- 
position of increasing dues and furnishing a monthly supplement to 
“Interstate Commerce Acts Annotated,’ made the following report: 


ASSOCIATION OF PRACTITIONERS BEFORE THE 
INTERSTATB COMMERCE COMMISSION 


Report of Special Committee on Proposition of 
Increasing Dues and Furnishing Monthly Supple- 
ment to “Interstate Commerce Acts Annotated.” 


On September 12, 1938, the undersigned were appointed members of a Special 
Committee “to investigate the cost of compiling a current monthly index of all 
decisions of the Interstate Commerce Commission following the topical classi- 
fication of the Interstate Commerce Acts, Annotated,” and directed to make a 
report at the Annual meeting. 

It was pointed out that the matter of an increase in the dues from $5.00 to 
$10.00 to cover the cost of such digest, which would be printed in the Association's 
Bulletin and issued monthly, would come up for discussion at the Annual Meeting. 

Your Committee realized that the activities of the Association have to be 
increased if the present membership is to be held, former members regained, and 
new members added. 

Your Committee had the benefit of the expressions of opinion of a very con- 
siderable number of members, many of whom are not able to be present at the 
meeting. ; 

Your Committee reached the very definite conclusion that it would be unwise 
to make any attempt to increase the dues at this time. It is a real sacrifice on 
the part of a number of members to pay the present dues. * These members have 
a vital interest in the Association, and want to continue to support it, but they 
will not be able to do so if the dues are increased. The Committee was then faced 
with the problem of determining what might be done for the benefit of the members 
of the Association without increasing the dues. 

Your Committee has been informed that the Interstate Commerce Commis- 
sion, through the efforts of Commissioner Aitchison, will soon publish a supplement 
bringing the Interstate Commerce Acts Annotated down to date. The Committee 
does not believe that it is either necessary or desirable to publish a monthly 
supplement to the Interstate Commerce Acts Annotated, as such. However, the 
Committee does believe that the Association should publish monthly a synopsis of 
the decisions of the Interstate Commerce Commission and the decisions of the United 
States Supreme Court and lower Federal Courts which interpret or apply to the 
Interstate Commerce Act and Acts related thereto. In other words, the prac- 
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titioners should be furnished monthly a concise digest of those decisions which 
are bound to be of interest to them, or to a majority of them. 

Your Committee also reached the conclusion that the practitioners, especially 
those outside of Washington, will welcome a monthly reminder of the service 
which the Association is rendering. The quarterly Bulletin has been most favorably 


S received by the practitioners, many of whom have expressed the thought that it 
n should be issued more frequently. 
A Your Committee has concluded, therefore, that the present quarterly publica- 
‘ tion of the Association, known as The Bulletin, should be made a monthly pub- 
lication. 
Your Committee believes that the present practice of furnishing each mem- 
Vy ber with a handsomely bound Annual Report of the proceedings of the Annual 


Ee © Meeting should be discontinued, and the material portions thereof included in the 
, monthly publication of the Association. In other words, the present Annual 





Le Report and the Bulletin should be combined, and published monthly. 
yn The twelve issues of the combined publication, by whatever name it may 
re be known, would contain substantially the following: 
be MINT GE TI icici seriiesinnvicccnvinisensnitincnsacicans 45 pages 

; Summary of proceedings of Convention.......................... 10 pages 

3 Reports of Officers and Committees..................0--...0.0-0-2--- 25 pages 
o- | SI NII ais cis spssieeeetsindcccoctes aera chicas 40 pages 
to | eerin 
. : 120 pages 

- Supreme Court and lower Court cases............... i acai 36 pages 


Digest of I. C. C. Decisions................ pages 
pages 


pages 





pages 
420 pages 
Average number of pages per issue....................22.00........ 35 
cial Ff 
all § In other words, the Committee is proposing a monthly publication of an 
issi- | average of 35 pages. 
ea | This proposal can be carried out at a cost to the Association of not more 
» than is now being paid for the Annual Report and the quarterly Bulletins. 
0 to Your Committee, therefore, recommends that the present practice of the 
ion’s | Association in publishing an Annual Report of the proceedings of the Convention, 
ting. and quarterly and special Bulletins, be discontinued, and, in lieu thereof, there be 
o be [| published by the Association a monthly publication, averaging 35 pages, 6x9 
and inches in size, which will include the material set out in this report. 
; While, perhaps, not strictly within the scope of the Committee’s function, it 
con- desires to record its concurrence in the proposal that the Association render its 
- the members such sevices as obtaining copies of Interstate Commerce Commission and 
other Governmental decisions, reports, ete. ; filing briefs and similar services, as out- 
awise lined in Secetary Chandler’s letter. 
e on . Respectfully submitted, 
— & JOHN D. BATTLE 
p na! GEORGE T. BELL 
ace CLARENCE A. MILLER, Chairman. 
mbers 
amis _ After considerable debate the report was adopted with but one 
ement dissenting vote. 
ee The convention declined to consider the recommendations of the 
1 yr . . . . 
“ the Interstate Commerce Commission with respect to reparation, an 
sie sail adjourned until ten o’clock the following day. 
United At the Friday morning session, the convention first considered 
to the the report of the Committee on Procedure, printed on pages 3—5 of 
- prac- 


the October, 1933, Bulletin. The Executive Committee had approved 
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the report with the exception of the suggestion that a committee of 
three be appointed to consider the matter of an amendment to Section 
6 of the Interstate Commerce Act relating to the procedure in Sixth 
Section cases. The report of the committee, as printed, was supple- 
mented by a further report submitted by Chairman Nuel D. Belnap. 
(The supplemental report will be printed in a subsequent issue of the 
JOURNAL.) The report of the Committee, as submitted, was approved. 

The convention directed that that part of the President's address 
relating to procedure before the Commission be referred to a special 
committee, to be appointed by the President, for examination and 
report. 

The convention was then addressed by Dr. H. G. Moulton, 
Director of the Brookings Institution. (Dr. Moulton’s address will 
appear in the next issue of the JouRNAL.) 

The officers nominated by the Committee on Nominations were 
unanimously elected. 

The report of the Committee on Memorials, as printed in the 
October, 1933, Bulletin, pages 3-6, as supplemented, were received by 
the convention with the members standing as a tribute to the memory 
of the departed. 

The report of the Committee on Printing and Publicity, as 
printed in the October, 1933, issue of the Bulletin was received and 
approved. 

The report of the Special Committee on Sectional Meetings, 
printed in the October, 1933, Bulletin, on pages 8-13, was presented, 


the Executive Committee having approved the action of the majority 
of the Special Committee. The convention adopted the recommenda- 
tion of the majority of the Committee and discharged the Committee. 

The President declared the convention adjourned sine die at 
11:50 a. m., following which the members proceeded to the golf tourna- 
ment. 





The President's Address* 


By R. C. Futsrieut 


The year through which we have passed since this Association 
last convened will perhaps be recorded by future historians as the 
year of the bloodless revolution in America. More notable changes in 
governmental policies and in methods of social and business activity 
have taken place during this period than during any other year since 
our republic was founded. Some of these changes have been the cul- 
mination of gradual readjustments over a period of years; others have 
been the result of sudden determination to experiment along untried 
lines. We are still in the transition period and naturally there is 
much confusion. When we contrast all the varied activities of govern- 
ment and political society today, its fervid appeals, its feverish 
activity and its mental agitation, with the placid and settled exist- 
ence this country enjoyed before the outbreak of the World War in 
1914, it is difficult for one to conceive that this is the same country, 
under the same constitution and bill of rights, and governed by the 
same machinery as we had in the pre-war period. 

Not all change is progress but certainly progress can only be 
achieved through change. We are in a confessedly experimental era 
and being experimental we must freely admit that just now it is a 
topsyturvy world and we do not know where we are going, but we 
have an abiding faith that we are going somewhere and that the ulti- 
mate destination will find us in better state than that which we have 
experienced during the past four years. 

The transportation world has not been immune from the condi- 
tions which have affected the body politic as a whole. Numerous novel 
legislative experiments in the regulation, development or restriction 
of transport agencies are being tried both in our Federal and State 
legislative systems. Many other remedies are being advocated and in 
every class directly affected by transportation there is a movement 
seeking or resisting further change. Here again it may be that not 
all motion is progress. 

Bringing this theme closer home to you whose life work is 
identified with the administration of laws affecting transportation, it 
will no doubt be generally admitted that for you it has been a year 
of uncertainty, offering little prospect for the profitable practice of 
your important profession. 

We cannot afford to shut our eyes to the numerous changes taking 
place in the administration of our transport activities, nor ignore 
the possibilities of numerous other changes yet to come. It is obvious 
that we cannot go along with the comparatively simple and routine 
scheme of transport regulation which marked the pre-war period, 


*Address delivered at Fourth Annual Convention. 
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nor even with the more elaborate machinery that was devised follow- 
ing our experiment in government operation of our principal transpor- 
tation agencies. It therefore behooves us to study the forces which 
have operated to bring about these changes; to observe the tendencies 
and undertake to judge what the ultimate outcome will be if the play 
of contending forces is left to its own devices. If our profession does 
not seriously undertake the study of these problems and if we do not 
actively cooperate in the efforts to solve them, there is no other class 
of our population which will give unbiased and informed considera- 
tion to them. 

It may be worthwhile to review briefly the events of the past ten 
years and see what, if any, light they may throw on the problems we 
now confront. I say the last ten years because such revolutionary 
changes have taken place in our entire transportation systems that 
the experience of previous decades would appear to be of compara- 
tively little value. 

Following the return of the railroads to their owners in 1920 the 
Interstate Commerce Commission undertook a wholesale upward 
revision of the rate structure of the country increasing rates by per- 
centages in various districts and readjusting the rate level to the 
increased price level which had come about because of the war con- 
ditions. This move was made with the general approval of the ship- 
ping and consuming public. It seemed the only just and fair thing to 
do. At that time we felt that we were going into a continued era of 
prosperity but unfortunately Dame Prosperity stubbed her toe in 1921 
and came near having a serious fall. The outcome of this was a 
serious decline in price levels and concurrently a demand for a 
lowering of the level of transportation charges as a result of which 
investigation was held in 1922 and a general 10 per cent reduction 
was recommended by the Interstate Commerce Commission and volun- 
tarily applied by the railroads of the country. 


As a result of these two general percentage changes there were 
necessarily many dislocations of relative rate advantages. Not only 
were differentials in many cases disturbed, but rate differences upon 
which commerce had adjusted itself were torn asunder and in thou- 
sands of cases shipper and carrier interests cooperated to revise these 
situations by special rate changes to meet each particular problem. 
Along with this there came a rather general demand for reform or 
simplification of our railroad tariff systems. Complaints were made 
to the Interstate Commerce Commission and during the investigation 
in Reduced Rates, 1922, this was the subject of some complaint and 
testimony. These major changes served to bring to light and impress 
upon the regulatory authorities the fact that our rate system, like 
Topsy, had “just growed up.” 

It is quite natural that the Commission should feel that some 
systematic effort ought to be made to simplify the rate structure of 
the country and to get away from the hodge-podge of rate inequalities, 
which had come to the surface in numerous sections. 

The first effort along this line was the institution of an investi 
gation during the time that the Commission was considering Reduced 
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Rates, 1922. 1 refer to the Southern Class Rate Investigation™ which 
was the first effort of the Commission to select a major territory and 
undertake to work out a harmonious rate structure which should at 
least be consistent, if not scientific, and should be harmonious, if not 
practicable. In a notice which was issued by the Interstate Commerce 
Commission soon after the investigation was instituted it was stated 
that the general rate level within southern territory and in other 
parts of the country would be determined in the general investigations 
then under way but that it would not be the primary purpose “to add 
to or subtract from the aggregate revenues of the carriers, but rather 
to adopt a class rate structure which will be as simple as it can be 
made.” It was also stated that it was desired to establish a greater 
degree of harmony between interstate and intrastate rates within 
Southern territory to which end the cooperation of the respective 
state regulatory commissions was sought and obtained. Hearings 
were held from time to time for about a year. Although the record 
was closed in March, 19238, final decision was not announced until 
July 7, 1925. ; 

This decision was intended as a landmark in the history of rail- 
road rate regulation. It was indeed a landmark but we shall later 
observe it was soon to be obliterated by the irresistable force of other 
transport agencies. 

In the decision written by Commissioner Eastman and concurred 
in by all of the Commissioners, the Commission set out to break up the 
old basing point system, which had grown up in the south as a result 
of railroad competition, and to iron out the many inequalities where 
rates had been put in to meet the demands of a particular class of 
commerce or in many cases to favor such commerce. 

At the beginning of the statement of its conclusions the Com 
mission stated: 

“This proceeding is unique in its scope and in the opportunity 
which it affords for fundmental consideration of railroad 
rates. * eee 2 & 

We have before us a class-rate structure practically in its 
entirety, and for this reason prior decisions with reference to 
southern class rates are of lesser help. Former cases have dealt 
with parts only, and usually with minor parts. In such cases 
conclusions as to the part are often necessarily and properly 
influenced by the whole as it exists. Here the entire structure 
may be rebuilt if the record justifies such treatment. Indeed the 
carriers themselves propose extensive alterations. 

A discouraging aspect of our work has been the fact that 
‘ate complaints tend to increase rather than diminish in number. 
Once a controversy is apparently set at rest, new and unexpected 
complaints often crop out in other quarters. It is possible that 
the broader consideration which an investigation like this 
permits may result in a rate structure that will have more 
elements of permanence. Certainly we ought to aim at that end, 

however difficult of attainment it may be.” 


(1) 





100 I. C. C. 513 (2) 100 1. C. C. 602 
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The Commission laid down certain general principles; first, that 
every reasonable effort should be made to simplify the rate structure, 
and so frame it as to facilitate a re-alignment of the commodity rates 
also; second, that consideration should be given to the national need 
for a properly coordinated railroad service as required by the policy 
declared in Section 15a of the Transportation Act of 1920; third, that 
the Commission should act as guardian of the general public interest 
having in mind not only the carriers and the larger shippers but the 
great body of consumers. It was under this third point that the 
Commission gave expression to its obligation to those who were not 
being heard from in the proceeding and referring to them stated, 
“Certainly this largely voiceless public interest is one which we 
should not overlook.” It seems that our distinguished President 
Roosevelt was not the first to discover “the forgotten man.” The 
fourth principle laid down by the Commission was that everything 
possible should be done to promote harmony between intrastate and 
interstate rates; and fifth, that the new rate structure should be as 
coherent and consistent as possible so that it would not invite com- 
plaints of undue preference and prejudice in the future. 

This being its first formal undertaking to promote a major rate 
structure along scientific lines the Commission did not hesitate to 
criticize the practices under which the existing rate structure had 
been developed. For example, it stated: 


“The railroad rate structure of the country is not the result 
of the application of so-called scientific principles. It is the 
product of the efforts of freight-traffic managers seeking maxi- 
mum revenue for their respective railroads, modified to some 
extent by public regulation. Where competition has made it 
necessary, the traffic managers have always been ready to handle 
freight at very low rates rather than not handle it at all. It 
has been, indeed, the presence of competition at certain points 
and its absence at others which have caused most of the con- 
fusion in the rate structure.” 


The Commission set forth mathematical formulae for reducing 
all class rates to a situation where by the application of a certain 
formula the rates might be ascertained when the distance was deter- 
mined. Necessarily distance was the controlling, if not the absolute, 
factor. Territorial bases of r tes were fixed according to the formula 
and for the first time in a major section of the country we had a 
scientific class rate structure. 

In the meantime similar investigations had been instituted in 
other sections of the country, some of them being the outgrowth of 
complaints which had been filed, and others being manifestly a pari 
of the Commission’s program to revise the railroad rate structure 
throughout the country. The decision in Consolidated Southwestern 
Cases“) was announced in April, 1927. Later decisions came in the 
Eastern Class Rate case) and in the Western Class Rate case‘). 

(3) 1001. C. C. 611 ~(5) 1641. C. C. 314 

(4) 123 1. C. ©. 203 (6) 1641.C.C.1 
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The agitation for some basis of determining the relative values of 
transportation service for various commodities was not only reflected 
in the public efforts of the Commission but in Congressional debates. 
Agriculture was suffering and the livestock industry was in the dol- 
drums although industries generally in the country had come into a 
high degree of prosperity following the revival from the 1921 depres 
sion. The distressed condition of these industries resulted in strong 
political pressure upon Congress to issue some mandate to the Inter- 
state Commerce Commission to favor the products of such industries 
in its determination of the proper rate levels for the basic commodi- 
ties of the country. The result of this agitation was the Hoch-Smith 
Resolution first introduced as a direct statutory mandate to the Com- 
mission to reduce the rates on products of agriculture, but revised as 
finally passed on January 30, 1925 so as to reflect a declared policy 
vf rate making in which consideration should be given to such adjust 
ment of rates as would permit the commodities to move freely in 
commerce and further that consideration should be given to the 
conditions which prevail at a given time in the several industries. 
The Resolution also recited that in view of the existing depression in 
agriculture the Commission was directed to effect with the least 
practicable delay |Laughter] such lawful changes of the rate struc- 
ture as would permit the freedom of movement by common carriers of 
products of agriculture and livestock “at the lowest possible lawful 
rates compatible iwth the maintenance of adequate transportation 
service.” 

Unfortunately, the Resolution did not stop with the declaration 
of policy but contained direction to the Commission to make a 
thorough investigation of the entire rate structure for the purpose 
of determining the proper general and comparative levels of the rates 
on the respective commodities. 

The latter mandate to the Commission came at a time when 
the Commission was already confessedly engaged in a revision and 
simplification of the railroad rate structure of the entire country. 
It seemed the natural normal thing to do in order to fit in with the 
plans which the Commission had already laid. In each of the class 
rates investigations consideration was being given to commodity rates 
und in some of them a broad line of commodity rates was under 
investigation. Here was the theoretical opportunity for the Com- 
mission to fix for all time a scientific rate structure and so adjust it 
that each commodity would bear its proportionate part of the trans- 
portation burden and that each community and each shipper, includ 
ing the forgotten man, would have the benefit of fair, reasonable and 
non-disecriminatory freight rates. 

There is no need to recite the history of the toils of the Com- 
mission in its vain effort to administer the mandate of this Resolu- 
tion, even as to a few of the basic commodities of our commerce. 
Nor is there any need to recite the numerous repercussions and sup 
plemental investigations which came about as the result of the 
Commission’s decisions in the regional class rate investigations. 


(7) 43 Statutes at Large 801 
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These are matters of history well known to all of us, but there is some 
need for us to examine for the moment the reasons for failure to 
accomplish those beneficial purposes which the Commission and 
Congress had in mind. 

After more than eight years we still find the Commission involved 
in several phases of its investigation made pursuant to the mandate 
in the Hoch-Smith Resolution. Even in those cases where investi- 
gations have been completed the Commission is confronted with 
applications for reconsideration or for special revisions on account 
of alleged inequalities or disabilities which result in spite of its 
efforts to promulgate a scientific basis of rates and classification. 
Futhermore, the Commission has not even begun as yet to weigh 
the respective amounts which should be placed in the scales by each 
of the numerous basic commodities of our commerce. It has under- 
taken in a general way to do it in some branches of the investigation 
but the utter impracticability of it was soon made manifest. 

Both shippers and carriers suffered many instances of disability 
or disadvantage during the pendency of these major investigations. 
They had a tendency to freeze the rate structure and to interfere 
with the free play of competitive forces and negotiations between 
carriers and shippers under which the carriers were seeking to build 
up their commerce and the shippers to extend the sphere of their 
commercial intercourse. Not only this, but the promulgation of 
mileage scale systems threatened the very existence of numerous in- 
dustries where group rates, blanket rates, or other special adjustments 
had been worked out to enable those industries to compete in im 
portant consuming sections of the country. Even considering the 
railroads as having a monopoly of interurban transportation, it 
became obvious that any uniform scientific scheme of mileage rates 
would disrupt important commercial relations, divert and deflect a 
substantial amount of commerce, and would localize industry, thereby 
reducing the total amount of transportation which the country 
would consume. Furthermore, it would tend to narrow the field 
of competitive endeavor and restrict the number of purchasers who 
might contend for the trade of the consumer. 

As to the investigations instigated at the direction of Congress 
and at the behest of the argicultural and livestock industries, it may 
be said that even these have been doomed to disappointment. 

However, none of these criticisms which have been made of the 
results or of the efforts attendant upon these major investigations, 
appear to go to the basic root of the evil. The layman cannot under- 
stand why justice is not swift and sure in what to him appears to be 
the simple problem of regulating railroad freight rates. The mem- 
bers of Congress cannot understand why the Commission must labor 
for years to give birth to a decision on an important commodit) 
which it has undertaken to investigate pursuant to the direction of 
Congress. 

At the risk of being considered unorthodox your speaker makes 
the assertion that the difficulty lies in the system which we have 
heretofore followed in adjudicating these controversies between ship 
pers and carriers and between groups of shippers. When it created 
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the Interstate Commerce Commission it was but natural for Congress 
to provide that parties before it be accorded the opportunity for full 
hearings and presentation of their contentions, and that this should 
be done according to the time-honored devices theretofore followed 
by the courts. Of course, from the beginning the Commission has 
never adhered to the strict requirements of the law of evidence but 
it has undertaken to follow in a general way the same procedure 
that the courts follow in the determination of controversies. Com 
plaint is filed, or an investigation is instituted and its issues defined. 
and after issue is joined all parties interested therein come before 
the Commission and insist upon the benefit of their right to a full 
hearing of all of the evidence they may care to produce and all of 
the arguments and contentions they may want to make. 


In dealing with a simple situation such as a rate on a particular 
commodity between a few points which may not affect the adjustment 
of other rates or the rate structure as a whole, this method of pseudo 
court trial is generally satisfactory. Even in such cases, however, 
because of the enormous volume of evidence and material to be di- 
gested by the organization of the Commission, there is not that swift 
determination which the layman feels should be made. The prac- 
titioners realize the inherent difficulties of any substantial further 
expedition of the administration of the act by the Commission. They 
may recommend slight changes here and there, but on the whole the 
Commission is doing the best possible job it can accomplish so long 
as we follow the time-worn concept of court procedure in freight rate 
adjudications. 


As an extreme example of the voluminous task which is heaped 
upon the Commission by Congress in these major investigations, let 
us consider that portion of the Hoch-Smith Resolution involving 
grain and grain products, being Docket 17000, Part VII. “ While 
there is perhaps no other commodity where the diversity and conflict 
of interest is so pronounced as in the grain industry, nevertheless, 
the conditions there shown obtain to a lesser degree in all basic 
industries. The members of Congress from the grain states were 
primarily back of the Hoch-Smith Resolution and its author was from 
the largest grain producing state in the country. After the Com- 
mission had cleared the decks by undertaking to work out some inter- 
pretation of the Resolution and plan for its operation, they set down 
a number of investigations of primary commodities and grain and 
grain products was perhaps the most important of these subdivisions. 
The Commission had had hundreds of cases before it involving various 
phases of the grain rate structure, but nothing had even approached 
the possibilities of this investigation to demonstrate the complexity 
of the problems involved in the examination of the railroad freight 
rate structure on basic commodities thoughout the country. After 
sending out its notices of investigation and developing plans for 
cooperative hearings with representatives of numerous state regula- 
tory bodies, the Commission began the taking of testimony in this in- 
vestigation about the Ist of May, 1927. Hearings were held at Dallas, 





(8) 1641. C. C. 619, 173: I. C. C. 511 
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Wichita, Minneapolis, Chicago, Seattle and other important points 
and a part of the Commission’s force was employed almost continu- 
ously in connection with the taking of testimony until September, 
1928, when the hearings*in the original proceeding were closed, at 
which time there had been taken more than 53,000 pages of testimony 
and some 2,100 exhibits had been filed. The next four months were 
consumed by counsel in undertaking to brief the enormous record 
just developed and briefs were filed in February, 1929. Before the 
close of April the examiners submitted their proposed report and 
again exceptions and briefs were filed. More than 20,000 pages of 
briefs were filed in the original proceeding. The case was orally 
argued before the full Commission in June of that year and decided 
July 1, 1930. Out of this voluminous record the Commission pro- 
mulgated a decision of some 200 pages and after repeated requests 
for postponement of its order the railroads asked for rehearing on 
account of changed conditions. The case then went to the courts 
and the Supreme Court on January 4, 1932, held that the Commission 
should have permitted the case to be reopened because of changed 
conditions. In the presentation of the controversy before the Su- 
preme Court it was pointed out by the Commission that to reopen 
the case would result in further long drawn out hearings because of 
the rights of all interested parties to the suit to have full hearing 
upon the issues being determined. The court properly overruled 
such contention stating that the fact that the hearings might be long 
did not justify the denial of the application. Following this court 
action the Commission began hearings again in April of last year and 
concluded them just a few days ago, during the course of which 
approximately 40,000 pages more of testimony have been taken and 
more than 1000 additional exhibits filed. Some of the more important 
witnesses in the proceeding occupied the witness stand for many days 
in succession and necessarily there will be a substantial lapse of time 
before the Commission can finally conclude its investigation which 
has now been going on for nearly seven years. 

The Commission is not at fault because of this situation. The 
trouble is that we have followed the concept of court procedure in 
the administration of the law and with the development of the mag- 
nitude and complexity of the problems of transportation the question 
now arises as to whether or not this concept has failed. 

What is the answer? Shall we continue in the path that we have 
heretofore followed or shall be endeavor to seek out some new method 
of handling these controversies? Without being irrevocably com- 
mited thereto, your speaker respectfully makes the following sug- 
gestion as one worthy of consideration by this Association and by 
all who are interested in transportation regulation. 

Instead of setting complaints and investigations down for formal 
hearing as soon as issue is joined, let us have a plan of procedure by 
which the Commission shall designate competent examiners to go 
upon the ground and make first-hand investigation of the primary 
facts which they consider pertinent concerning any complaint or 
investigation upon which issue has been joined. This investigation 
should be informal, without any taking of testimony, or the making 
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of any record, other than such notes and data as the examiners con 
ducting the investigation may consider proper for their own guid- 
ance. Such investigation should be directed at an effort to determine 
all of the facts which may be pertinent to the issues in question, 
following which a resume of all such primary facts shculd be pre- 
pared and perhaps reviewed by a committee of attorney examiners 
of the Commission, following which there should be a report made 
for the parties to the proceeding setting forth first, a statement of 
the issues as understood by the examiners, and second, the pertinent 
facts with respect thereto. Where conflicting evidence is developed 
the examiner may recite such conflicts but wherever possible the 
undisputed primary facts should be set forth in such report. 


After this report has been made the interested parties should be 
permitted to file statements with the Commission indicating any 
findings to which they take exception, and as to such findings or 
points, if the adverse parties and the examiner in charge shall agree, 
they may be incorporated in the report. In major cases where broad 
disputes may arise the examiner might be sent again to make further 
examination and develop further findings. 

After this procedure has been had if there are still issues of 
primary fact, then the proceeding should be set down for hearing 
upon these matters upon which there is still disagreement and evi- 
dence should be confined to such matters. Following the completion 
of the testimony the examiner should make a report in substantially 
the same way as proposed reports are now made with the privilege of 
the parties to file briefs prior to such report and exceptions thereafter. 

In presenting the case to the Commssion, or a division thereof, 
the Commission should have the discretionary power to require 
written arguments and dispense with oral arguments, and oral argu- 
ments should not be had until the commissioner in charge of the case 
has had ample opportunity to review the report of the examiner and 
the exceptions and replies thereto. 

Thus far we have considered only the development of railroad 
rate regulation by the Interstate Commerce Commssion during the 
past decade and the practical difficulties which have been experienced 
thereunder. This is only one side of the picture. In the promul. 
gation of the Southern Class Rate scales and the other major rate 
revisions in the respective territorial regions of the country, the 
Commission has followed the traditional concept that such should 
he predicated upon the theory that the railroads have a natural 
monopoly of interurban transportation. Indeed this was practically 
the case until the past decade. With the revival of trade following 
the 1921 depression the railroad transportation machine reached the 
highest point in its history in efficiency and in volume of commerce 
handled. From 1925 to 1929 you will all recall how we spread our- 
selves in pride over the magnitude of the accomplishments of the 
American railroads. A million carloads per week was the normal 
output of transportation. In 1926 the amount of railroad trans- 
portation for each inhabitant in the United States amounted to 3808 
tons of freight one mile for that year. For a period of six years 
ending with 1929, the American railroads handled an average of 10 
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tons of freight one mile for each inhabitant of the United States 
for every day in the year. In 1932 the average had declined to 5 ton 
miles per day per inhabitant. 

As graphically portraying the rail movement it may be state: 
that the number of cars loaded in one year during the peak period 
would, if placed end to end, encircle the world sixteen times and 
have enough left over to reach from New York to San Francisco and 
return. The accomplishments were stupendous and were in keeping 
with the current concept of the magnitude of American enterprise 
in general, 

While this Goliath roamed over the land with mighty tread 
there came forth from the remote corners of the country a young 
David armed with a sling-shot in the form of the motor truck and, 
before we realized it, became apparent to some that there would be 
a reenactment of the biblical scene which marked the end of the 
Philistine rule. At first it was thought that only in the field of 
less-than-carload merchandise distribution could there be any compe- 
tition by this new agency, but it soon developed that its services were 
being made available for substantial distances and in a variety of 
commerce, : 

Also, during the past decade an aroused public desire for cheap 
transportation, particularly for agricultural commodities has resulted 
in a broad revival of inland waterway and coastwise transportation. 
The same influences which brought about the Hoch-Smith Resolution 
have been insistent that the government aid in providing facilities 
for inland water transportation which will enable the products of 
agriculture to find primary markets at less out-of-pocket transpor- 
tation cost. Whether such policy was wise or unwise is not for dis- 
cussion here, but it is significant that this agency of transportation 
has made itself felt to a much greater degree than at any time since 
railroad transportation became a dominant factor of our interurban 
commerce. ; 

While these competitive transport agencies were making sub- 
stantial strides in development of their service during the era from 
1925 to 1929, yet so small was their total volume of movement in 
comparison to the great bulk of the country’s commerce handled by 
the railroads, and so broad was the development of railroad trans. 
portation, that little concern was given to the new competition. The 
tide was coming strong and the railroads, having for four decades 
practically doubled their traffic every ten years, shared in the general 
belief that this process of geometrical progression of business volume 
would continue indefinitely. 

Then came the depression. Industrial organizations came 
tumbling over night and soon it was found that every possible re- 
trenchment must be made in order to enable them to survive. The 
extremity of our industries became the opportunity of the transport 
agencies which had entered the field of competition with the railroads. 
The railroads having always been administered as natural monopolies 
and having built up their tariff structure, rate policies and financial 
superstructure in accordance with such concept, found themselves 
hamstrung in their efforts to meet quickly the new competition. 
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The first year of the depression brought vividly before our rail- 
road organizations the latent power of these competitive agencies and 
the great possibilities of their development. In November, 1930, the 
railroads embarked upon a general legislative program devoted pri- 
marily to the themes that all competitive transportation agencies 
should be regulated to the same degree, in the same general charac- 
ter, and by the same general regulatory bodies as were the railroads. 
To this program they still adhere. 

It is not the purpose of this resume to enter into the controversial 
field as to the extent to which highway transportation. and inlaud 
waterway transportation should be regulated by government agencies, 
but there are a few basic facts which must enter into our considera- 
tion of the problem. There are many differences between the several 
classes of transport agencies engaged in interurban commerce. By 
its very nature the motor truck lends itself to small organizations 
and to numerous units which may be placed first in one service and 
then another. It has a resiliency and a possibility of readjustment 
which is quite impracticable under the traditional use of railroad 
facilities for interurban transportation. To a lesser degree the same 
is true of the water lines with respect to port-to-port rates. Private 
individuals may use their own vehicles or boats for the carriage of 
their own commerce, others may handle the commerce by private 
contract involving not only services of carriage but various other 
services incidental thereto, while still others may render only a com- 
mon carrier service. Commenting on this situation with respect 
to highway transportation the Interstate Commerce Commission in 
its annual report for 1932 says: 


“As we pointed out in the report above cited, special and 
unusual difficulties surround regulation of the charges, practices, 
and service of motor trucks. As nearly as we can determine, 
not more than 20 per cent of all such traffic is performed by 
common-carrier trucks. The great bulk is performed by contract 
or private operators. Obviously, when motor trucks carry the 
property of their owners, charges for the service become a mere 
matter of bookkeeping. Nor is it yet entirely clear to what 
extent the charges of contract carriers may lawfully be regu- 
lated. Regulation of the charges of only the common-carrier 
trucks might drive them into the contract field. It might also 
prejudice the smaller shipper, because it is he who is largely 
served by the common-carrier truck, whereas larger shippers 
more often employ contract carriers or operate their own trucks. 
Moreover, the indications are that the number of motor-truck 
operators is very large and that their operations are mostly on 
a small scale. Regulation which is appropriate and practicable 
in the case of a comparatively few large, well-organized com- 
panies may be quite impracticable in the case of a multitude of 
individuals or small concerns.” 


There are hundreds of thousands of independent transportation 
agencies engaged in interurban highway transportation in this 


(9) 46th Annual Report, I. C. C., page 20 
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country. There are many hundreds of organizations engaged in 
inland waterway and intercoastal barge line transportation also. 
Whether or not the exact form and character of regulatory law 
should be promulgated to govern the operations of these agencies as 
applies to rail carriers, it must be obvious that the same degree of 
administrative regulation, if applied to such competitive agencies, 
will multiply over and over the volume of administrative service 
which must be performed by the regulatory bodies. If we are to 
cling to the court concept of regulation, by which every complaint 
and every investigation should be carried through according to tra- 
ditional forms of jury trials, then there would seem to be very great 
danger that the regulatory machine will break down with the burden. 

American business is unaccustomed to government intermed- 
dling with its affairs. We dislike the thought of having government 
representatives come into our organizations and make inquiries as to 
our methods of doing business. There is a certain amount of danger 
in leaving the primary examination of these important issues to a 
force of government employees. Nevertheless, if we are ever tv 
achieve any practical, efficient and pompt regulation of the prac- 
tices, charges and other operations of the many thousands of agencies 
engaged in interstate transportation it will certainly be essential that 
we make some radical departure from our present system of investi- 
gation and adjudication of such controversies. 

The experience of some of the states has already demonstrated 
ihe futility of achieving real regulation of highway transportation 
through sweeping regulatory powers similar to those which have 
heretofore been applied to railroads. In such situations the small 
operator of motor trucks with limited means realizes that the expense 
of warfare before commissions and in the courts with the highly 
organized railroad transportation systems, go far beyond his ability 
to carry on the contest. When he asks for a certificate of public con- 
venience and necessity, or for a permit to operate. 9r when he comes 
up with some question about his rate schedules and charges, he 1» 
\ikely to face a brace of high powered railroad attorneys who are ever 
alert to prevent the spread of this competitive agency. The result is 
that he goes ahead and operates without the permit or the certificate 
and makes his charges as he pleases. It is physically impossible for 
the states to police these operations without hiring a small army of 
highway patrolmen. When the patrolman succeeds in overtaking the 
errent truckster he pays his fine and goes ahead feeling that it is 
cheaper to do this than it is to litigate before the commissions and 
the courts over his right to do business. In many other cases he 
simply leases his equipment to private concerns of large means who 
are able to conduct their own distribution operations. In other words, 
the regulation in such cases is not real regulation and the problem is 
not solved. The old concept of court procedure in order to determine 
the right of these small operators to exist, or to investigate and de- 
termine the sphere of their operations, and character of their charges, 
or the nature of the practices in which they indulge, is simply too 
expensive and too unwieldy to be efficacious. There is a public de- 
mand for the use of all’ transport agencies where they can be eco- 
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nomically and beneficially suited to the commerce of the country. The 
continuation of the relentless warfare of competition will soon bleed 
white nearly all of the necessary transportation agencies. The de- 
pressed conditions of industry have operated to accentuate this com- 
petition and the need for the simple necessities of life has forced 
many to continue in it on bases which were unprofitable. This pro- 
cess of attenuation cannot indefinitely continue without great injury 
to the public interest which, after all, is vitally dependent from day 
to day upon a national transportation system. 

The development of the unregulated competition in transporta- 
tion has had a far reaching effect upon policies of rate making. In 
almost every section of the country there is a sphere of highway com- 
petition for almost every commodity within a radius of 100 miles 
and for some commodities for a dinstance of several hundred miles. 
The railroad organizations feeling the necessity of meeting this com- 
petition have thrown to the winds the traditional policies and prin- 
ciples of rate making. So long as this condition continues the ex- 
perience of the past, the precedents and standards set in the 
adjudicated cases of the Commission, and the basic investigations 
which the Commission has completed at great pains and expense, are 
practically obliterated. 

In answer to a recent inquiry sent out by the Secretary of the 
Association concerning the desirability of having the Association 
undertake the publication of current monthly digests of the decisions 
of the Commission, a substantial number responded that Commission 
decisions meant little or nothing to them today since railroad rates 
were made on what the trucks would do and truck rates were made 
on what the railroads undertook to do. It has also resulted in gross 
inequalities, perhaps more serious than those which impelled the 
Commission to undertake the Southern Class Rate Investigation and 
other similar inquiries. 

In one of its recent investigations the Commission promulgated 
a system of reasonable maximum rates for one of the basic com 
modities handled throughout the South and within a few months 
began entertaining petitions to part from this basic scale. After 
some investigation of the competition which was being offered by the 
highway transport agencies the Commission gave permission to the 
rail carriers to publish rates not less than 65 per cent of the reason- 
able maximum rates which it had previously prescribed. Even 
those rates did not hold and today through a large part of the South 
the commodity is being transported on rates that are in many cases 
less than 50 per cent of the basis prescribed by the Commission in 
1930. Under such conditions what need is there to give consideration 
to the principles of rate making upon which the Commission has here- 
tofore determined reasonable, just and maximum rates? It would 
seem that new elements have entered the equation and they must be 
considered if practical regulation is to be obtained. 

Our Association has more than an academic interest in this situ. 
ation. We represent a profession which is presumed to have expert 
knowledge of the principles of rate making and the administration 
of transport regulation by government agencies. Of what avail is 
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such training if all of our rates become merely a matter of barter and 
trade? Of course if it were in the ultimate public interest that this 
should be the permanent policy of our government, then the Asso- 
ciation would have no moral right to combat the tendency merely be- 
cause of the destructive effect it has upon the practice of our 
profession. 

In number, volume and importance, the formal docket rate cases 
coming before the Interstate Commerce Commission have reached 
the low point of all recent history of the Commission. At the end 
of the fiscal year October 31, 1927, there were pending upon the Com- 
inission’s docket 2852 formal cases. On October 31, 1929, there were 
2506 cases pending. On the 1st of the current month there were 1553 
cases pending of which there were quite a few being held on the 
suspense docket and quite a few of the old cases which have been 
reopened because of changed conditions or for other: reasons. For a 
number of years the formal complaints filed with the Commission 
ran about 1500 per year and the investigation and suspension cases 
instituted ran about 175 per year. For example, for the fiscal year 
1929 there were 1520 formal complaints filed, 539 investigation and 
and suspension petitions filed, and 176 investigations instituted. 
For the eleven months period ending with September 30th of this 
year, there had been only 689 formal complaints filed and 92 investi- 
gations instituted, making a total of 781 or less than half the normal 
grist of pevious years. For the year ending October 31, 1932, there 
were 971 formal complaints filed and 175 investigations instituted, 
or a total volume of aproximately two-thirds of the normal years 
prior to the depression. 

The decline in the number of proceedings before the Commission 
is not due to the general readjustment of rates which have been 
prescribed by the Commission. On the other hand, there has perhaps 
never been a time when rate conditions were so unsettled as they are 
at the present. There is perhaps more dissatisfaction with the rate 
adjustments today than there has been at any time for several years. 
Obviously the reason for the decline lies in the fact that competition 
has sueceeded the Commission as the principle regulator of rail 
transportation charges. 

If there is to be no limit set to the influences of competition in 
rate making, and if no effort is to be made to protect against the 
inequalities of service and uneconomic operations, certainly in the 
course of time antagonists will be worn down with their warfare and 
the efficiency of the whole transportation system will be grossly im- 
paired, and, no doubt, some portions thereof practically destroyed. 
All will agree that this is not in the public interest. 

Thus far, the theorem seems to lead us into an acceptance of 
the principle for which the railroads have been contending, namely, 
regulation of rates, charges and services of all transportation 
agencies. At the same time there is a serious doubt as to the efficacy 
of our present system of the regulation of the railroads themselves 
and because of the essentially different characteristics of the com- 
petitive transportation agencies there is even a more serious doubt 
that the same character of regulation would efficiently preserve to 


—> —b mt te mph te mt Cod 





NOVEMBER, 1933 





the public the benefits of those forms of transportation which can 
best serve the public need. 

Governmental regulation of any industry must be a process of 
gradual development, more or less by the trial and error system. In 
the case of the railroads there has been a gradual adaptation of 
regulatory measures brought about by the demands of the public 
and more or less in keeping with the development of the transpor- 
tation system. This reached its peak in 1920 with the Transportation 
Act, 1920, and today there would seem to be a necessity for a con- 
siderable lessening of the burdens of regulation of the rail carriers. 
To define the particular features in which the regulation should be 
lessened is no small task and will not be undertaken here. 

However, as to the other transportation agencies regulation 
must certainly follow in much the same manner, that is, by the trial 
and error system. Regulation is not accomplished merely by legis- 
lative enactments. It becomes more or less of a personal thing, a 
part of the body of men entrusted with the administration of the 
regulatory law. It is axiomatie that the regulators gradually be- 
come a part of the thing regulated. 

A study of the problems and difficulties of our railroad trans- 
portation systems has in the very nature of things impressed the 
commissions to whom there has been committed the “fostering guar- 
dianship” of such agencies. This is no criticism of such commissions, 
it is but the natural outcome of the years of study and associations 
with the problems of the railroads. 

While we have no federal regulation of highway transport ation, 
yet the Bureau of Public Roads has been devoting its time and effort 
to the study of these problems and has no doubt contributed much 
important information which will aid in their solution. Nevertheless, 
the railroad advocates object to any regulatory power being placed 
in the Bureau of Public Roads because they assert that it is highway- 
minded. On the other hand, shipper oganizations-have objected to 
the Interstate Comerce Commission having regulatory power over 
the rates of water lines, asserting that the Interstate Commerce Com- 
mission is railroad-minded. Whether or not there be merit in these 
objections it would seem to be elemental that efficient regulation 
must carry with it a sympathetic understanding and appreciation of 
the problems of the agency to be regulated. 

The greatest obstacle to a solution of our transportation prob- 
lems is a lack of intelligent understanding of the nature and character 
of the respective operations and the cost of performing the same. 
All will agree that the public is entitled to the benefit of the most 
economical and efficient means of transportation of commerce by any 
instrumentalities of transportation which may be suited to such 
purpose and certainly no legislation should be attempted which will 
have the effect of stifling any legitimate form of transportation. The 
railroad spokesmen assert that there is a large amount of uneconomic 
and unprofitable highway transportation being conducted which is 
not in the public interest, and, no doubt, they are right. On the other 
hand, spokesmen for highway transportation assert that there is 
much railroad transportation service being rendered under conditions 
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which impose a burden upon other traffic and yield the railroads no 
return, and, no doubt, they are right. As yet there has been no 
unbiased intelligent inquiry directed to the ascertainment of the 
spheres of activity which may be most economically and efficiently 
performed by the respective competitive agencies. This would seem 
to be the starting point for the development of any general scheme of 
regulation of the several agencies. Furthermore, the regulation must 
be adapted to the character of the industry regulated and should not 
be based primarily upon the conditions which pertain in any com- 
petitive industry. 

In the passage of the Emergency Transportation Act last June, 
Congress for the first time provided a means by which an intelligent 
study of these problems might be conducted. Under the leadership 
of the able and distinguished Commissioner Eastman, now the Co- 
ordinator, a study of these problems has been undertaken. It should 
not, and will not, be conducted solely for the purpose of trying to 
protect and build up the railroads, and certainly it will not be con- 
ducted for the purpose of building up the competitive transportation 
agencies to the detriment of the railroads, unless it be demonstrated 
that they can more economically and efficiently serve the public in 
certain spheres of activity. 

The study of costs and the study of the characteristics peculiar 
to each of the competitive transportation agencies will, no doubt, be 
caried out in a thorough systematic way through the agency of the 
Federal Coordinator. It is hoped that the members of this Associa- 
tion will follow carefully the development of this investigation and 
when the facts have been ascertained there is a great opportunity for 
our profession to assist in an intelligent solution of this serious 
problem. 

In the meantime, through the opportunity afforded by the Nation- 
al Industrial Recovery Act, passed in June of this year, competitive 
transportation agencies are undertaking to develop some form of self- 
regulation. Time alone will demonstrate whether such industries 
are really capable of self-regulation. There will be a strong public 
resistence to arbitrary price fixing for transportation service. On the 
other hand, the practicability of enforcing the promulgation of 
fixed charges is open to serious doubt. Certainly the transportation 
agencies can by their organized effort develop some intelligent infor- 
mation as to the cost of the service they perform, and insofar as they 
may undertake in their codes to protect the industry against the 
rendition of service at less than cost, it is not thought there will be 
any general public opposition. Even if this can be accomplished it 
will be a long step toward the solution of the transportation tangle. 
The development of formulae to ascertain costs and the respective 
values of different characters of service by highway and waterway 
agencies, together with some organized effort to prevent the per- 
formance of such service at less than cost with its resulting destruc 
tive effect upon the industry as a whole, would certainly appear to be 
in the ultimate public interest. 

If such organizations undertake in a scientific manner to develop 
this information they may indeed be of great assistance to the Co- 
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ordinator in his inquiries along similar lines. What will come out of 
it no one can foretell. I am not going to undergo the peril of making 
a prophesy but from a study of all of the contending forces and from 
an analysis of the efforts that are being made to bring some order 
out of chaos, some of us are led to hope that we shall develop some 
form of transportation regulation for each of the major transport 
agencies operating in this country, and that each will be regulated 
by a body of men skilled in the knowledge of the problems peculiar to 
the industry under its jurisdiction. The most important thing to be 
achieved is the development of a body of scientific principles of regu- 
lation and ascertainment of proper rate making policies adapted to 
each particular transportation agency, and some general deter- 
mination of the sphere of activity which shall be occupied by each. 
The regulation of these agencies and the coordination of the regu- 
latory bodies should all be in the hands of non-partisan boards and 
should be kept as independent of political influence as has the Inter- 
state Commerce Commission during the 43 years of its history. In 
the study and the solution of these problems and in the ultimate 
administration of whatever legislation may be developed the mem- 
bers of our profession have a direct responsibility. Accordingly as 
we meet the responsibility upon us as citizens who have given par- 
ticular study to these problems, so will we be ultimately rewarded 
through the greater opportunities for professional service in our 
chosen line. 








Address of Welcome 


By Hon. P. J. Farre.t, 
Chairman, Interstate Commerce Commission. 


Mr- President, members of the Association of Practitioners be- 
fore the Interstate Commerce Commission. Your President has re- 
lieved me to some extent. It is true that I haven’t any prepared 
speech and for that I expect you to be duly thankful. (Laughter.) 


The first part of my duty this morning is not only considered by 
me a privilege; I may add that it is a great pleasure. I wish to con- 
vey to the members of this Association on behalf of the members of 
the Interstate Commerce Commission the greetings of those members 
of the Commission. I would say a good deal more in that connection 
were it not for the fact that I don’t care to take too much of your 
time. There are many wishes that I feel sure every member of the 
Commission—of course, good wishes—would like to send to you, but 
it occurs to me that I might perhaps shorten the recital by making 
what I intend to say analogous to what you have often observed. 
When a circus comes to town they get out flashing bills in different 
colors. A number of the high points are mentioned in large letters 
that you can read from some distance away, but if you will proceed 
to the bottom of the bill you will at last see in comparatively smal] 
letters, “For further particulars see small bills.” (Laughter.) And 
for further particulars as to the wishes the members of the Inter- 
state Commerce Commission wish to extend to the members of this 
Association I simply ask you gentlemen to see small bills. (Laughter. ) 

I was called a few days ago, maybe a week or ten days ago, by 
your president, on the telephone. He said that the members of the 
Association for whom he spoke would be glad to listen to an address 
from me, or would be glad to hear what I had to say upon the sub- 
ject he has already mentioned. I replied that I didn’t have any speech 
prepared, but he said, as I remember it, what he has repeated this 
morning, that you didn’t want any speech; that what you wanted 
was to have me talk. Now, it is easy to talk, while it is sometimes 
difficult to say something. However, it so happens, as he has sug- 
gested, that I have been with the Interstate Commerce Commission in 
one capacity or another for an unusually long period of time: that 
is to say, on January 2, 1901, I began to work for the Commission, 
and it is the experiences I have had since and the growth that has 
taken place in the business in which we are all engaged that I am to 
deal with this morning: 

At that time the Act to Regulate Commerce, which you gentlemen 
Will find in Volume 1 of the Interstate Commerce Commission Re- 
ports was put into 16 pages. It is true that there were 24 sections 
but some of the latter sections are very short, and for that matter 
I believe there is not a long section in the original Act to Regulate 
Commerce, except Section 6, which required the carriers to publish 
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and file their rates for transportation, and such other matters as 
might affect either the charges for transportation or the services to 
be performed for the charges. 

As I had occasion to point out since—last week, I believe it 
was—the 10th of this month anyway—the Act was the result of diffi- 
culties experienced by the people of the United States in consequence 
of the fact that at that time the railroads of this country had, prac- 
tically, a monopoly. I call your attention to that particularly, be- 
cause some of you will see as I progress that what then existed does 
not exist, to anything like the same extent at any rate, at the present 
time. 

In 1883, if I remember correctly, according to complaints per- 
ticularly of discriminations practised by railroad corporations, to the 
inconvenience of those who were on the wrong end of the discrimi- 
nations, the carriers had practically built up some towns and torn 
down others. But that was not all. They had so acted between 
themselves, as I said to the convention in Cincinnati the other day, 
that the railroads were frequent visitors in the bankruptcy courts. 
Now, Congress, for the purpose—by way of experiment, gentlemen, 
because that is all it was at that time—provided for what I regard as 
just three things—I am not now speaking of the requirement in 
Section 6 that they publish and file their rates, but I am speaking 
of rules that were prescribed by Congress for the purpose of prevent- 
ing the carriers from repeating, subsequent to the date of the Act 
to Regulate Commerce, which was February 4, 1887 the practices they 
had indulged in prior to that date. 

In Section 1 Congress simply repeated what had previously been 
the common law. My understanding is that under the common law 
if a party had paid an unreasonable rate he could go into court, es- 
tablish the fact, and get an order from the court requiring that there 
be returned to him the difference between what he had paid and what 
would have been reasonable. But the cumbersomeness and expense 
of the procedure were so great that, so far as I know, an attempt to 
take advantage of such a remedy was never made in the United 
States. ; 

In the second paragraph of the Act Congress simply undertook 
to compel carriers to play fair; that is to say, it provided in Section 2 
that the carriers should charge one party no more than it charged 
another party, contemporaneously, for a service, where the services 
rendered to both parties were like and were performed under sub- 
stantially similar circumstances and conditions. 

In Section 3 they prohibited and made unlawful both the grant- 
ing of undue preference or advantage to and the subjecting to undue 
prejudice or disadvantage of any person or place. 

Now, gentlemen, when I get that far I stop, because in Section 4. 
which was another form of prohibition for interstate commerce, the 
Congress undertook to prescribe a rule that could not be deviated 
from by the carriers; that is to say, it provided that no carrier should 
charge more for a certain haul than it contemporaneously charged 
over the same line in the same direction for a longer haul, if the 
shorter haul were included in the longer haul. But it at the same 
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time afforded the Interstate Commerce Commission an opportunity to 
grant relief to the carriers if the carriers could show that there was 
a legitimate reason why they should be permitted to charge move for 
ihe shorter than for the longer haul. 

Now, I have said that I believe the Congress thought it was mak- 
ing a hard and fast rule, but it put into Section 4 exactly the same 
language that it had used in Section 2, namely, the words “under 
substantially similar circumstances and conditions,” and the con- 
struction given to those words resulted in the carriers having a right 
in the first instance to exercise their own judgment as to whether 
the circumstances and conditions were similar. The consequence of 
the judgment and discretion exercised by the carriers in that connec- 
tion was that in 1910, by what is known as the Mann-Elkins Act, 
June 18, 1910, those words were eliminated from Section 4. That 
simply threw upon the Interstate Commerce Commission the ueces- 
sity of determining in the first instance whether the greater charge 
tor the shorter haul, under pertinent circumstances and conditions, 
was, in fact, justifiable. It didn’t change the substance of the law at 
all, and the Commission itself, for reasons that will be plain to every 
body who examines a map of the country and observes the network 
of railroads in the United States, has always regarded the fact of 
competition between carriers as evidence the carriers may introduce 
to justify the charging of more for a short than for a longer haul 
cver the same line in the same direction. 

However, while those words were in Section 4 and also in 
Section 2, and while they were taken out of Section 4 for the pnr- 
pose of depriving the carriers of the right in the first instance to 
exercise their own judgment in the premises, those words were re- 
tained in Section 2, and I call your attention to what I regard as a 
significant fact in that connection. The Supreme Court of the United 
States had passed upon those words as they were contained in Section 
2 and had given to them a very different construction from the con- 
struction placed upon them as they appeared in Section 4. That is to 
say, in the judicial proceeding of Wight v. United States (167 U. 8. 
512)—I might say in passing that Mr. Wight was the traffic manager 
of one of our large systems—the Supreme Court said this: 


“Tt may be that the phrase ‘under substantially similar cir- 
cumstances and conditions,’ found in Section 4 of the act, and 
where the matter of the long and short haul is considered, may 
have a broader meaning or a wider reach than the same phrase 
found in Section 2. It will be time enough to determine that 
question when it is presented. For this case it is enough to 
hold that that phrase as found in Section 2, refers to the matter 
of carriage, and does not include competition.” 


I call your attention to that because I have always regarded it 
us very significant that those words as used in Section 2 mean one 
thing, while as used in Section 4, as they were formerly interpreted, 
they meant something quite different. However, I think I know why. 
I had occasion when I first came to the Commission, or soon there- 
after, to find out what Congress had considered in framing the Act 
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to Regulate Commerce, and I discovered that in that Section 2 what 
the Congress had attempted to do was to duplicate, probably not in 
the same language—I assume that, because I haven’t in mind the 
language of the English text—what the English Act described as 
the “equality clause.” In other words, Congress did not intend to 
give the carriers any opportunity to charge one man more than an- 
other for a like and contemporaneous service performed under sub- 
stantially similar circumstances and conditions, and the fact that 
they have never changed Section 2 in that regard proves to me that 
they are still of the opinion that the railroads of this country-— 
because the Act was aimed against the railroads and not particularly 
against any other kind of transportation at the time it was enacted-— 
they intended to require the carriers to play fair as between different 
people in the country who were asking them to perform services of 
a like kind, and not allow them to discriminate as between those they 
served. A discrimination of one kind has always been legitimate; 
discrimination between the service known as “less than carload” on 
the one hand, and the service known as “carload” on the other. But 
the reason for that discrimination is perfectly patent. The cost to 
the carrier of performing the transportation service in the first case 
is necessarily greater per unit than the cost to the carrier of per- 
forming the transportation service in the second case. 

However, I have said more about that than I intended to say, to 
tell you the truth. I want to call your attention to some things that 
happened. 

I have said to you that I began work for the Commission on 
January 2, 1901. I had expected to live in Portland, Oregon, and 
had gone there, lived there one winter, in fact, and had property 
there, but I had not moved my family. It so, happened that former 
Commissioner Prouty, who was my law partner when I was up in 
Vermont, wrote to me while I was in Portland and said that if I didn’t 
find things there according to my liking he thought there was a po- 
sition in Washington that I could fill to my own advantage and also to 
the advantage of the Commission. And I am free to say to you, gentle 
men, that when my wife found out that she could come to Washing: 
ton instead of going to Portland, Oregon, she didn’t have any use for 
Portland, Oregon, and we came here. (Laughter.) 

Now, the work that Mr. Prouty had in mind was this: The 
Commission had had experience that was later explained in open 
court, when somebody complained of the Commission allowing one 
of its own officials, as I was called, to prosecute the railroads; Com- 
missioner Clements explained why the Commission had employed me 
to act in cases that had a public phase, as distinguished from the 
interests of the individual complainant, and he explained it sub- 
stantially in this language: He said: When we began operating 
under the Act to Regulate Commerce we would go out to hear a case, 
and while the railroad side of the case would be well developed, and 
while there would be plenty in the case on the side of the complainant, 
we would come back to Washington with a record that lacked, on 
the part of the complainant, the evidence pertinent, evidence which 
would enable us properly to decide the issues involved in the par- 





_NOVEMBER, 1933 . 41 





ticular case. That is the work that I began, and if you will turn to 
Volume No. 9 of the Interstate Commerce Commission reports you 
will find me down in three different ways. In the first place I was 
actually put down as attorney for the complainant, although I was 
working for the Government. (Laughter.) They seemed to think 
that didn’t look right, so later on they put me down as special 
attorney for the Commission, and then when they found out there 
wasn’t anything special about me, I suppose, they just dropped the 
words “special attorney” and made it “P. J. Farrell, for the Com- 
mission.” (Laughter.) 

Now, this leads up to the experience that I had and that I was 
intending to tell you about. In one of the first cases in which I par- 
ticipated—I don’t know but that it was the first one—it occurred 
to me that I should try to get from the traffic manager of a railroad 
his idea of how a person arrived at a determination as to what con- 
stituted a reasonable rate. (Laughter.) Naturally, I didn’t get very 
far, but he did admit to me that from experience he had had, he 
considered himself competent to determine whether or not a par- 
ticular rate was a reasonable one. So when I later on argued the 
case orally before the Commission, which I used to do in those early 
days, I told the Commission that I had had this experience and that 
as a result of it I had come to the conclusion that nobody knew what 
constituted a reasonable rate, except a traffic manager, and he didn’t 
know it in such a way that he could explain it to anybody. else. 
| Laughter- ) 

When I started in there were only five Commissioners, and per- 
haps it would be of interest to you to have me recall the names of 
those Commissioners. Mr. Knapp of New York was the chairman, 
as he was until he went to the Commerce Court on January 1, 1911, 
and in order then came Commissioner Clements of Georgia, Com- 
missioner Yeomans of Iowa, Commissioner Prouty of Vermont, and 
Commissioner Fifer of Illinois. Every one of those five has passed on 
except Mr. Fifer. He was formerly governor of Illinois, and I received 
a letter from Chicago recently, wherein I was told that he was still 
alive at the age of 93 years. 

Those Commissioners, however, had their troubles. I remember— 
I didn’t happen to hear this, but I was told years and years ago—that 
a troublesome case came before the Commission which it was decided 
to assign to one member of the Commission, as is usual, or was at 
that time, because we had no examiners—the five Commissioners, of 
course, were the examiners as well as the Commissioners at that time. 
He had great difficulty in solving the problem presented to him, but 
finally, after trials and tribulations lasting, I guess, for months, he 
arrived at the conclusion that he had properly solved it. So he went 
out to lunch with one of the other commissioners and in a cheerful 
mood, of course, said to him that he had finally reached a conclusion 
about how he should handle that case, and just mentioning the name 
of the case was sufficient for the other Commissioner, as they had all 
been bothered by it, apparently, for some time. The other Com 
missioner listened to his explanation, and, after he had finished it, 
said, “Why, but see here, what do you do with such a matter?” Well, 
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that was something that the first Commissioner hadn’t thought about. 
He had overlooked that, and, of course, he was somewhat provoked. 
He observed not only that he hadn’t thought about it, but that if it 
were considered it would upset his solution of that problem, and 
naturally, to relieve his mind, he simply replied, “This is a d 
troublesome problem”. (Laughter.) 

Another man came before the Commission, and, at that time, 
one reason why I was assigned to that class of work was because we 
didn’t have, as we have today, those who are well acquainted both 
with the Interstate Commerce Act and the decisions of the courts, as 
well as the Commission’s decisions construing that Act. He had 
observed that between certain points as applied to a particular class 
of traffic, all the carriers had the same rates, and he thought there 
must be some kind of agreement about that or it would not happen. 
So when he cross-examined the railroad witnesses, he did his level 
best to get them to say that they had agreed upon those rates. How- 
ever, the Supreme Court in that Trans-Missouri case, as you will re 
member, 166 U. S. 290—some of you might like to look it up—had 
construed the Sherman Anti-trust Act of July 2, 1890, as applicable 
to railroads, and, of course, the traffic managers couldn’t admit that 
they had agreed upon those rates. So, without reference to the efforts 
he made in that connection, he didn’t seem to get even to first base. 
He remembered the matter, however, and when he argued the case 
before the Commission he told the Commission about his troubles. 
about the efforts he had made to find out how it happened that all 
those carriers published exactly the same rates, and he explained it 
in just about these words. He said: “They denied in every instance 
that they agreed upon rates, but each one would admit that they did 
meet and discuss these matters, and that the traffic manager of each 
railroad did get up and announce what his railroad. would do, and 
then when they found that all the railroads were going to do exactly 
the same thing they just turned the matter over to a publishing 
agent to finish the job.” (Laughter.) And then he said to the Com- 
mission this: “Now, gentlemen, it doesn’t make a particle of differ- 
ence to my client whether he is agreed out of business or whether 
he is announced out of business. The result in both cases is exactly 
the same.” (Laughter.) 

I tell you some of those things to show you that the Commis 
sioners had difficulties. 

~ Now then, about the changes in the Act. I have with me, Mr. 
President, something that was prepared by Mr. Reidy, Assistant Chief 
Counsel of the Commission, that shows the changes that were made, 
and when they were made, and so forth, and it has occurred to me 
that members of the Association might be interested in it, so I have 
brought it here for the purpose of delivering it to you, and here it is. 
(Editors’ Note: This statement will be published in a subsequent 
issue of the JourNnAaL.) So far as the changes themselves are con- 
cerned, I am sufficiently acquainted with those of importance so that 
I don’t need any papers to go by. 

The first act, as I have said to you, was very simple, and while it 
included sixteen pages of Volume 1 of the Interstate Commerce Com- 
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mission reports, the pamphlet copy of the Commission, as you people 
very well know, I expect, today is 242 pages, and when you add to it 
the supplement that has been gotten out within two weeks, the total 
is 301 pages; so you can see something about how the laws under 
which the Interstate Commerce Commission operates today compare, 
so far as volume is concerned, anyway, with the laws that were in 
existence at the time the Commission was created. 

Now, about why the Commission was created—because I have 
endeavored to look into these matters. My information is that when 
Congress drafted the Act to Regulate Commerce, for the purposes I 
have stated, it didn’t have in mind at all the creation of an Inter- 
state Commerce Commission or any other Commission to enforce 
compliance with its provisions. It did intend to make a law that 
would be enforced in the courts, the same as other laws are, but even 
at that early date, and after they had discussed, as they apparently 
did, for about four years, from 1883.-to 1887, the evils for which they 
intended to provide remedies, it occurred to some of them that this 
would be a cumbersome thing to impose upon the courts, and I pre- 
sume that it occurred to them also that different courts might have 
different views of how that Act should be construed and applied; so 
they began to talk about a Commission, and according to my infor- 
mation the purpose of creating the Interstate Commerce Commission 
was expressed by former President Harrison as follows: He said, 
“What we want of a Commission is a tribunal to which a man who 
thinks he has a grievance against a railroad company can go and 
tell his story and then go home and attend to his business and the 
Commission will do the rest.” 

I just mention that here to show you gentlemen what progress 
has been made. That was the theory upon which the Act to 
Regulate Commerce was drafted. It is no longer the theory, if I can 
read and interpret correctly the changes in the law that have been 
made since. Congress has discovered that we not only need a Com- 
mission to protect members of the general public from the exaction 
of unreasonable and unjust rates of transportation, and from prac- 
tices which will result in unjust discrimination and undue prejudice, 
but we need the Commission also in the public interest, if you please, 
for another purpose. We need the Commission to work with members 
of the general public, including the railroads, for the purpose of 
preserving to the people of the United States proper transportation 
facilities. When that act was passed they had practically no com- 
petition—speaking now of the railroads—except competition by 
water, but competition by water could exist only where there was 
water enough so that they could transport by boats. As a conse 
quence, certain kinds of business in parts of the United States were 
centered at particular points, to the great disadvantage of the people, 
speaking generally, of the United States. However, when they got 
outside of those congested points, which competition further con- 
gested, there was no such competition and there couldn’t be any such 
competition. Today we have arrived at an entirely different situation. 
We have now competition not only by water but competition also by 
land. It happens, however, that while the Congress has provided 
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legislation for regulation of one kind of competition by land, up to 
the present time, so far as Federal regulation is concerned, it has 
provided no remedy whatever for things that may be done through 
what is called “motor vehicle” transportation. 

The States have provided for regulation of motor vehicle trans- 
portation, but the States are in just the same fix concerning motor 
vehicle transportation that they were in before the Act to Regulate 
Commerce was enacted. Before the Act was passed a few States had 
attempted to regulate the charges and practices of railroads, but 
since the States’ jurisdiction was necessarily confined within the 
boundaries, in each instance, of a particular State, the job of regu 
lation could not be made what you might call effective. The same 
thing exists today—and I am not here to tell you what the solution 
of that problem should be, but I freely express to you the opinion 
that it is an immensely important one, and that both you and mem 
bers of the Interstate Commerce Commission should undertake to 
think out some coordination of the different kinds of transportation 
facilities we have today that will bring about what I believe to be 
the only legitimate function to be performed by any government, that 
is, to make and enforce laws which will prevent men from injuring 
one another, but leave them otherwise free to regulate their own 
pursuits of industry and improvement. Some of you will probably 
recognize those words. They are attributed to one of our early 
statesmen, but I think the majority, the large majority, of the people 
of the United States today realize that while the President of the 
United States is doing his level best to prevent men from injuring 
one another, which the President calls “using the powers of the 
Federal Government for the purpose of compelling men to be fair 
to their neighbors,” I am certain from what I have read—and I have 
read the speeches delivered by the President very carefully—that he 
realizes that the wonderful progress the people of the United States 
have made thus far can not possibly be continued unless individual 
initiative is preserved and men are encouraged to improve their 
material conditions, to the extent that they can do so honestly; and 
he is well aware of the fact that in striving to improve their own 
conditions some of our people will make business for others who are 
not in a position to make business for themselves. If my understand 
ing of his speeches is correct he is not endeavoring to rob Peter for 
the purpose of paying Paul, but I feel certain that he is undertaking 
to create a condition that will make it absolutely impossible for Paul 
to demand from Peter more than, as a matter of equity and good 
conscience, belongs to Paul. 

That brings me to the last thing that I wish to say to you— 
and I feel that I have already consumed more time than I should. 
While the first Act was simple—although the thing aimed at and the 
remedy provided, to my mind, were perfectly clear, and while in the 
Hepburn Act, which I might state clothed the Interstate Commerce 
Commission with authority to make rates for the future, and the 
first Act did not, and while the Commerce Court Act defined the 
powers of the Commission and undertook to create a special Court 
to pass upon transportation problems, and while in the Transporta- 
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tion Act a much more extensive method of procedure was provided 
for, nevertheless, none of those great changes in the laws under which 
both the Interstate Commerce Commission and practitioners were 
operating—none of them were made for the purpose of being applied 
to such conditions in the transportation world as exist today. I 
don’t think this is a time for rash statements, but I am convinced 
that this is a period when men who know how to handle such matters 
and whose views are worth something should both study and reflect 
and speak boldly, calling a spade a spade, upon the method of proce- 
dure that they think should be adopted and followed by Congress in 
determining how to coordinate the different transportation facilities, 
and provide remedies that will prevent the people who operate those 
facilities from injuring others, or from injuring themselves, because 
| believe that to be in the interest of the public at large. That is to 
say, I have never had, since I can remember, the same ideas about 
the benefit of competition, as applied to transportation, that I under- 
stand have been entertained by others. I like competition to the 
extent that it gives the public fair treatment from those who are 
serving the public. I don’t like competition that results in taking 
away from some person or place his or its natural advantage, and 
which artificially confers upon some other person or place an advan- 
tage over his or its competitor or competitors, to which neither the 
person nor the place is entitled. In other words, I think that we 
should undertake—I use the pronoun “we” advisedly—I believe it is 
a matter in which all good citizens should participate—I think we 


should undertake not only to induce Congress to provide laws, but 
provide for the enforcement of laws, which will bring about what I 
understand the President to be aiming at, a square deal. 

I thank you for your attention. (Great applause) 








The Golf Tournament 


The annual golf tournament held in connection with the conven- 
tion was staged at the Columbia Country Club, Chevy Chase, Mary- 
land, on Friday afternoon, October 20th. 

The first prize, a silver cocktail set, was won by Harry C. Ames, 
ihe genial Chairman of the Arrangements Committee. The second 
prize, a silver pitcher, was won by J. K. Hiltner of Burlington, New 
Jersey, while R. E. Quirk, of Washington, D. C., won the third prize, 
a combination cigarette case and lighter. John T. Money and George 
H. Muckley, both of Washington, D. C., were each awarded one-half 
dozen golf balls. That classic “How to Play Golf,” by Alex Morrison, 
and two practice balls, the booby prize, were won by Eric E. Ebert 
of Newark, New Jersey. The following excerpt from Mr. Ebert’s 


letter to Mrs. McDonough explains why he succeeded in wresting the 
booby prize from R. C. Fulbright: 


“My score was very, very bad. Usually it is merely “bad” or “very 
bad.” However, it appears that I was the “thirteenth” golfer. Though you 
did sell me the thirteenth ticket, you are not solely, if at all, to blame, 
inasmuch as there is yet another phase of the matter. The “pro” must have 
thought that I looked like a real golfer, since he gave me a bag containing 
nineteen sticks. At any rate, there were many sticks and one of them was 
No. “19.” With only eighteen holes—the 19th not requiring any club—I was 
completely disconcerted. Otherwise stated, I had more clubs than there are 
holes on a golf course, wherefore I couldn’t determine which club to use, 
except that on the eighteenth hole Bob Fulbright said I seemed to have found 
the right club for the right hole, and on inquiring of one of the caddies 
(my own caddie didn’t know one club from another) what club it was, he 
described it as a “spade,” so it seems that there was somewhat of a general 
mix-up as between poker, golf, ete. However, everything turned out well at 
the “19th hole” after I had dispensed with the use of any clubs.” 


Changes of Address 


We are planning to publish a new membership list in pamphlet 
form shortly after the first of the year. If your address is not given 
correctly on our records at the present time, and you wish to have it 


changed before the new booklet goes to press, kindly notify the 
Executive Secretary. 





Secretary Chandler's Questionnaire Concerning 


Service 


Statement of Cuartes E. Corrmritt, Member of Executive Committee 


A questionnaire was sent out in October to our membership 
asking their views concerning the establishment of a full-fledged 
service bureau as a part of the operations of this Association. Re- 
sponses to such questionnaire revealed a rather sharply divided 
opinion. Additionally, opposition to such a course has been aroused 
in the ranks of the various commercial service organizations in 
Washington, they taking the position that the Association ought not 
fairly to go into competition with them. 

The chief difficulty which would attach to the institution of a 
service bureau of the right sort plainly would be that it would have 
to consist, essentially, of a commercial enterprise involving the 
hazards of possible financial commitments beyond our means. For 
this controlling and less important reasons, the judgment of the 
Executive Committee is against such an enterprise at this time. But, 
in saying this, the occasion is taken to point out to the membership 
that the existing facilities of the Association are available for the 
rendition of much more aid to members than the members have been 
requesting. There is a large body of helpful information obtainable 
free not only from the Interstate Commerce Commission, but other 
departments, and the Courts, which our present facilities in Wash- 
ington are available to procure upon request. Accordingly, in respect 
to service matters which might involve some amount of extra expense 
to our organization in Washington, it has at all times been, and will 
be happy to arrange for the best work to be done at the least expense. 

This involves no new policy on our part but it seems important 
in connection with this discussion of service activities again to 
remind the membership that they should feel the utmost freedom in 
calling upon our Washington office for information, documents and 
reports, which for the most part are readily available without cost 
and will cheerfully and very promptly be supplied upon request. 

It might be added that since this questionnaire was sent out, the 
Executive Secretary has received numerous requests from members 
for assistance along the lines suggested in the questionnaire. 


Statement of Executive SEcRETARY 


With respect to the questionnaire referred to above. In answer 
to an inquiry as to whether or not members were interested in receiv- 
ing copies of releases, decisions, reports, etc., of the Interstate Com- 
merce Commissign, the reply was about evenly divided, 51 voting 
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yes and 50 no. Concerning other governmental reports, that is, not 
confining inquiries to the Interstate Commerce Commission, the vote 
was 52 in favor of the service and 41 against it. In answering the 
inquiry as to whether or not members would be interested in the 
Association filing briefs, complaints, determining the status of cases 
hefore the Commission, Supreme Court, Tax Board, etc., making such 
extracts at out-of-pocket cost as desired, the vote was 54 in favor of 
the service and 38 against it. In answer to the question as to hold- 
ing annual meetings outside of Washington, the vote was 48 in favor 
of doing so and 32 against it. With respect to discontinuing the 
publication of a quarterly bulletin and substituting therefor a 
monthly publication, the vote was 59 in favor of the monthly bulletin 
and 31 against it, and the publication will be issued monthly. 

This analysis of the vote of those taking time to give considera 
tion to the questionnaire demonstrates that a number of the members 
ure vitally interested in receiving such service as we are able to 
perform. This office welcomes inquiries from members along any of 
the lines enumerated above. 

Since the last meeting there has been a tremendous increase 
in the requests for service, some of which are described above. It is 
interesting to note that a number of these inquiries come from mem- 
bers who have in no way expressed themselves on this subject. 





INTERSTATE COMMERCE COMMISSION 
ORGANIZATION CHART 


The organization, assignment of work and functioning of major 
activities of the Interstate Commerce Commission has been changed 
by recent action of the Commission. This Association is privileged to 
furnish its members with a chart showing the present organization, 
assignment of work and functioning of the Commission. The chart 
ha: been copyrighted by the Association, and a copy of it is being 
transmitted to each member along with this issue of the JourRNAL. 

Extra copies may be obtained from the Association at 25c each. 

The Association takes this occasion to acknowledge with thanks 
the services of one of its good friends in preparing this chart. 


IN MEMORIAM 


Hocu-—SMItTH RESOLUTION 


On March 12, 1925, the Interstate Commerce Commission, pur- 
suant to the joint Resolution of Congress, approved January 30, 1925, 
and generally known as the “Hoch-Smith Resolution,” instituted 
upon its own motion an investigation of the rate structure of com- 
mon carriers subject to the Interstate Commerce Act. The proceed- 
ing was known as Docket 17,000, Rate Structure Investigation. Sub- 
sequent to the issuance of the order instituting the general investi- 
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gation, the Commission began a number of separate inquiries, as 
parts of this proceeding, covering class rates on important com- 
modities or commodity groups. A number of these inquiries have 
been brought to a conclusion. The testimony in the “Hoch-Smith 
Grain Case” was concluded on October 6, 1933. In this case alone 
there are more than 89,000 pages of testimony. At the conclusion 
of the hearing, at the suggestion of Examiner Mackley, who was 
presiding, all stood in silent reverence while he read this parting 
message : 


“Now may the grace, the merey and the peace 
Of him who even notes the sparrows fall 

Be with us in this long deferred release 
From bondage of a time beyond recall 

And give us strength and courage to endure 
Fresh trials that so plainly now portend 

In searching through a record long obscure 
To assemble, advocate and recommend. 


And be with those who have the final word— 
Remove all cause their final act to rue, 
By whispering to them through a little bird 
To do just what the examiners tell ’em to— 
Remind of dangers grave when, willy nilly, 
In addition to collective wisdom lent, 
Each insists on decoration of the lily 
In exuberance of coneurrence or dissent. 


And be with those who wander in a daze 
O’er railways as they wind and intersect, 
To satisfy an overpowering craze 
For rates on less tran traveled mileage checked ; 
And from debate leave not a single trace 
Of rancor to endanger friendship’s bond; 
May memory ever hold a cherished place 
For those who from the ranks have passed beyond. 


Forgive the little sniping criticisms 

From those of whom more was to be assumed, 
Forget the frequent tiresome witticisms 

About the time the hearings have consumed; 
And this time when the curtain shall descend, 

Do make announcement to the parties plain 
Revivals of this play are at an end, 

And it shall never, never rise again.” 


On October 2, 1933, the Commission issued an order discontinu- 
ing its General Rate Structure Investigation, except for the orders 
already issued, and except for those parts of the proceeding which 
have been heard but have not yet been concluded. 

Thus endeth the world’s most expensive political gesture. 





OUT-OF-POCKET COST AS A FACTOR IN 
DETERMINING FREIGHT RATES 


“Out-of-Pocket Cost as a Factor in Determining Freight Rates” 
is the title of a 41-page mimeographed compilation by the Bureau 
of Statistics of the Interstate Commerce Commission prepared by 
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Dr. M. O. Lorenz and B. T. Elmore. The compilation is divided into 
three parts with two appendices. 

Part I is devoted to the theory of out-of-pocket cost of railroad 
services. Part II reviews the references to out-of-pocket costs in the 
opinions of the Interstate Commerce Commission. 

Part III discusses the statistical problems involved in comput- 
ing out-of-pocket costs. 

Appendix A is captioned “Relation of expenses to volume of 
traffic.” 

Appendix B is captioned “Out-of-pocket cost tables for box car 
iraffic in carloads.” 

As long as the supply lasts, copies may be obtained from the 
Bureau of Statistics of the Interstate Commerce Commission. 


THE INTERSTATE COMMERCE COMMISSION 


SENIORITY OF NAME AND Party PRESENT TERM 
SERVICE Expires Dec. 31 
Ezra Brainerd, Jr. (Republican) 
Patrick J. Farrell (Democrat) 
Clyde B. Aitchison (Republican) 
Claude R. Porter (Democrat) 
Joseph B. Eastman (Independent ) 


Hugh M. Tate (Republican) 
Frank McManning (Democrat) 
Charles D. Mahaffie (Democrat) 
Balthasar H. Meyer (Republican) 
William E. Lee (Republican) 
Carroll Miller (Democrat) 
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Review of Supreme Court Cases 


By Cuarence A. MILLER, General Counsel, 
The American Short Line Railroad Association. 


No.1. Teaxas & Pacific Ry. Co., et al v. United States. 


This is the so-called “Port-Relations Case.” [See BULLETIN, 


August, 1933, p. 12.] Petition for rehearing and reconsideration de- 
nied October 9, 1933. 


No. 829. New York Dock Ry., et al v. Pennsylvania R. R. Co. 

This case involves the right of the Pennsylvania Railroad Com- 
pany to use motor trucks in making freight collections in the New 
York metropolitan area. The decision of the Third Circuit Court of 
Appeals is reported at 62 F. (2d) 1010. On October 9, 1933, the 
Court again denied a petition for writ of certiorari. A similar pe- 


tition was denied at the last Term, but reconsideration had been 
requested. 


No. 8. Butte, Anaconda & Pacific Ry. Co. v. United States. 

The court, on November 20, 1933, reversed the decision of the 
Ninth Cireuit Court of Appeals, reported at 61 F. (2d) 587. [See 
BuLtetins, January, 1933, p. 20, and August, 1933, p. 17.] The 
Interstate Commerce Commission had brought suit against the car- 
rier for the recovery of approximately a half million dollars paid to it 
by reason of the Commission’s early decision that the word “deficit” 
in Section 204, Transportation Act, 1920, meant a differential in in- 
come, rather than a red-ink operating deficit. The Supreme Court 
declined to construe the word “deficit” as used in Section 204, but 
held that where the railroads had already received money as result 
of the Commission’s interpretation of that word, they could not be 
required to repay it by reason of the fact that the Commission 
changed its mind as to the meaning of the word. The court applied 
the doctrine of Great Northern Ry. v. United States, 277 U. 8. 172, 
and Work v. Rives, 267 U. 8. 175. 


No. 17. United States, et al v. Louisiana, et al. 

On November 6, 1933, the Supreme Court reversed the District 
Court for the Eastern District of Louisiana (2 Fed. Sup. 545), and 
held that the Interstate Commerce Commission, under Sections 13 
(3) and 13 (4) of the Interstate Commerce Act was empowered to 
increase the Louisiana intrastate rates on certain commodities to 
the level of the interstate rates prescribed in The Fifteen Per Cent 
Case, 1931 (178 I. C. C. 539; 179 I. C. C. 215), without making 4 
finding that each of the several interstate rates resulting from the 
authorized surcharges would be just and reasonable, and without 
the further finding, as such, that the probability of increased traffic 
Was sufficiently great to increase the revenues of the carriers. 
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No. 26. Southern Ry. Co. v. Virginia, et al. 

This case, involving the validity of Chapter 62, Virginia Acts, 
1930, relating to elimination of railroad grade crossings, was argue 
and submitted on October 17-18, 1933. [See BULLETIN, August, 
1933, p. 18.] 


No. 51. Miller vy. Union Pacific R, R. Co. 

This case is pending on rit of certiorari to the Eighth Circuit 
Court of Appeals, granted October 9, 1933, to review decision re- 
ported at 63 F. (2d) 574. The case was argued and submitted 
November 10, 1933. 


No. 71. Stringfellow vy. Atlantic Coast Line R. R. Co. 
No. 95. Atlantic Coast Line R. R. Co. vy. Stringfellow. 

This case is pending on writ of certiorari to review decision of 
Fifth Circuit Court of Appeals, reported at 64 F. (2d) 178. The writ 
of certiorari was granted October 9, 1933, and the case argued and 
submitted November 14, 1923. Respondent was granted leave to pro- 
ceed in forma pauperis, October 23, 1933. 


No. 90. United States er rel Arcata & Mad River R. R. Co. v. 
Interstate Commerce Commission. 
Writ of certiorari to Court of Appeals of District of Columbia, 
to review decision reported at 65 F. (2d) 180, was denied October 9, 
1938. [See BuLietix, August 1933, p. 18.] 


No. 99. Missouri Pacific R. R. Co. vy. Chicago Great Western R. R. Co. 

On October 9, 1933, the Supreme Court denied writ of certiorati 
to review decision of the Supreme Court of Kansas. [See BULLETIN, 
August ,1933, p. 18.] 


No. 124. Missouri Pacific R. R. Co. v. Norwood. 

This case involves the validity of the Arkansas “Full Train 
Crew” and “Full Switching Crew” laws. [See BuLiLetin, August, 
1938, p. 18.] Probable jurisdiction was noted October 9, 1933. 


Montana, et al vy. United States, et al. 

This is the Montana Thirteenth Section Case. [See BULLETIN, 
August, 1933, p. 18-19.] The decree of the lower court was affirmed 
November 13, 1933, per curiam, upon authority of United States v. 
Louisiana (decided November 6, 1933). The case is reported below 
at 2 Fed. Sup. 448. 


WRITS OF CERTIORARL GRANTED 

Writs of certiorari have been granted in the following cases: 
No. 128. Texas & Pacific Ry. Co. y. Pottoroff, Receiver. 

Writ granted October 9, 1933, to review decision of Fifth Circuit 
Court of Appeals, reported at 68 F. (2d) 1. The issue in this case is 
the power of national banks, while solvent, to pledge part of assets 
as security for railroad deposits. 
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No. 163. Northwestern Pacific R. R. Co. v. Bobo, Admer. 

Writ granted October 9, 1933, to review decision of Ninth Circuit 
Court of Appeals, reported at 19 F. (2d) 10. The issue in this case 
is the sufficiency of evidence in an action under the Federal Employ- 
ers Liability Act. 


No. 175. Moore vy. Chesapeake & Ohio Ry. Co. 

Writ granted October 9, 1933, to review decision of Seventh 
Circuit Court of Appeals, reported at 64 F. (2d) 472. The issue in 
this case is the venue of a suit alleging violation of Federal Safety 
Appliance Acts, Federal Employers Liability Act, and Kentucky Em- 
ployers Liability Act. 


No. 200. Missouri Pacific R. R. Co. v. Hartley Bros. 

. Writ granted October 9, 1933, to review decision of Supreme 
Court of Oklahoma (February 28, 1933). The issue in this case is 
whether the requirements of notice and claim under Section 2 (c) 
and Section 4 (c) of the Uniform Livestock Contract, used in ship- 
ment of cattle by railroads, may be waived, and whether waived where 
carrier’s station agent could have observed injuries. 

No. 361. Interstate Commerce Commission vy. Pennsylvania R. R. 
Co., et al. 


Writ granted October 16, 1933, to review decision of Third Cir- 
cuit Court of Appeals. The issue in this case is whether Section 7 of 


the Clayton Antitrtst Act is violated by acquisition by Pennsylvania 
Company of stock of Wabash and Lehigh Valley Railroads. [See 
ButietTin, August, 1933, p. 19.] 


WRITS OF CERTIORARI DENIED 
Writs of certiorari have been denied in the following cases: 
No. 214. Baltimore & Ohio R. R. Co. vy. Domestic Hardwoods, Tne. 
Writ denied October 9, 1933. Decision of Court of Appeals of 
District of Columbia, sought to be reviewed, is reported at 65 F. (2d) 
488. [See Butierin, August, 1933, p. 18.] 
No. 216. South Carolina Asparagus Growers Assn. vy. Southern 
Ry., Ine. 
Writ denied October 9, 1933. Decision of Fourth Circuit Court 
of Appeals, sought to be reviewed, is reported at 64 F. (2d) 419. 
[See BuLLETIN, August, 1933, p. 18.] 
No. 281. Missouri Pacific R. R. Co. (Nebr.) v. Nebraska State Rail- 
road Commission. 
Writ denied October 9, 1933. Case reported below at 65 F. (2d) 
+57. [See Buttetin, August, 1933, p. 19.] 
No. 356. Williford v. Kansas City Southern Ry. Co. 
Writ denied October 16, 1933. Decision of Fifth Circuit Court 
of Appeals, sought to be reviewed, is reported at 65 F. (2d) 223. 
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No. 365. New Orleans & Great Northern R. R. Co., et al v. Branton, 


Writ denied October 16, 1933. Decision of Supreme Court of 
Mississippi, sought to be reviewed, is reported at 146 So. 870. 


No. 476. Atchison, Topeka & Santa Fe Ry. Co. v. Union Wire Rope 
Corporation. 

Writ denied November 6, 1933. Decision of Eighth Circuit Court 
of Appeals, sought to be reviewed, was handed down July 24, 1933. 
The issue in this case was whether the transit privilege under Wabash 
Transit Tariff 17470, I. C. C. 6244, applies to iron and steel rods 
moved into transit point from which there was moved out wire rope 
manufactured from such iron and steel rods and a hemp cord. 


No. 488. Chicago & Eastern Illinois Ry. Co. v. Public Service Com- 
mission of Indiana, 


Writ denied November 6, 1933. Decision of the Supreme Court 
of Indiana, sought to be reviewed, is reported at 182 N. E. 330. The 
issue in this case was whether a movement of coal by petitioner from 
mines at Evansville, Indiana, to its junction with the Illinois Central 
at Evansville, and later moved by the Illinois Central both within 
and without Indiana, for use in operation of its railroad, final desti- 
nation not being fixed at time of movement by petitioner, is intrastate 
or interstate transportation. 


PROBABLE JURISDICTION NOTED 
The Court has noted probable jurisdiction in the following cases: 


No. 342. Florida, et al y. United States, et al. 


Appeal from District Court, Northern District of Georgia (4 Fed. 
Sup. 477) to determine validity of order of the Interstate Commerce 
Commission requiring the Atlantic Coast Line to put in force and 
maintain in intrastate commerce within and throughout the State of 
Florida certain intrastate rates for the transportation of logs. (See 
188 I. C. C. 157; 190 I. C. C. 588.) Probable jurisdiction was noted 
October 9, 1933. 


No. 422. United States, et al v. Illinois Central R. R. Co., et al. 

Appeal from judgment of United States District Court for 
Delaware, holding invalid an order of the Interstate Commerce Con 
mission in Ex Parte 102 (190 I. C. C. 177), and holding unconstite 
tional the so-called Denison Act (U.S. C., Title 49, Section 153 (e)), 
authorizing the Commission, without hearing, to grant certificate of 
public convenience and necessity to any water carrier desiring t& 
join with a rail carrier in establishing through routes and joint rates 
This case is generally known as The Barge Line Case. The decision 
below is reported at 3 Fed. Sup. 1005. Probable jurisdiction was 
noted October 9, 1933. 

NOTE: 

The Supreme Court adjourned on November 21st until December 
4th. The foregoing review includes all actions in cases of probablé 
interest to members of Association taken up to time of recess of 
November 21st. 
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